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WITNESS

MARK DUFFY

I NDEZX

DIRECT CROSS

MR. BEERS 1921,
1962,
2023
MR. RUNYAN 1953,
2026
MS. GOLDING 1957
MR. HOLMES 2022,
2025
THOMAS RICKENBACKER
MR. TISDALE 2042
MS. GOLDING 2064
CERTIFICATE OF REPORTER 2135

NO.

DSC-68

D-143
D-203
D-425
D-431
D-434
D-435
D-436
D-437
D-442
D-446

D-447

EXHIBTITS
DESCRIPTION

JOURNAL - GENERAL CONVENTION
1789

RECORD OF THE DISCIPLINARY
BOARD FOR BISHOPS

NATIONAL CHURCH CONSTITUTION
AND CANONS 1823

NATIONAL CHURCH CONSTITUTION
AND CANONS 2009

NATIONAL CHURCH CONSTITUTION
AND CANONS 1789

THE BLUE BOOK (EXCERPT)
3/30/99 MEMORANDUM

5/28/99 LETTER WITH ATTACHMENT

4/4/01 LETTER

5/10/01 LETTER

FAX COVER SHEET AND 11/2/04
LETTER

EXCERPTS FROM THE JOURNAL OF
THE DIOCESE OF MARYLAND
EXCERPTS FROM THE JOURNAL OF
THE DIOCESE OF MASSACHUSETTS

REDIRECT

2036, 2037

ID

2031

2019
1920
1920
1920
1920
1920
1920
1920
1920
1920
1920

1920

1917

RECROSS

2036, 2037

EVD

2036

1926
1928
1929
1977
1978

1980

1983
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D-448

D-449

D-450

D-451

D-452

D-454

D-455

D-463

D-464

D-465

D-466
D-477

D-478

D-479

D-503

D-504

D-505

D-506

D-507

D-508

D-509

DESCRIPTION

EXCERPTS FROM THE JOURNAL OF
THE DIOCESE OF NEW HAMPSHIRE
EXCERPTS FROM THE JOURNAL OF
THE DIOCESE OF NEW JERSEY
EXCERPTS FROM THE JOURNAL OF
THE DIOCESE OF NEW YORK
EXCERPTS FROM THE JOURNAL OF
THE DIOCESE OF PENNSYLVANIA
EXCERPTS FROM THE JOURNAL OF
THE DIOCESE OF RHODE ISLAND
EXCERPTS FROM THE JOURNAL OF
THE DIOCESE OF VERMONT

EXCERPTS FROM THE JOURNAL OF
THE DIOCESE OF VIRGINIA

EXCERPT FROM THE JOURNAL OF THE
GENERAL CONVENTION 1964

EXCERPT FROM THE JOURNAL OF
GENERAL CONVENTION 2009

EXCERPT FROM THE JOURNAL OF THE
GENERAL CONVENTION 2009

6/25/07 LETTER

EXCERPTS FROM THE JOURNAL OF
THE DIOCESE OF CONNECTICUT
EXCERPTS FROM THE JOURNAL OF
THE DIOCESE OF DELAWARE

EXCERPT FROM THE JOURNAL OF THE
GENERAL CONVENTION 1964
EXCERPTS FROM THE JOURNAL OF
THE GENERAL CONVENTION 1922
EXTRACTS FROM THE ANNUAL
REPORTS OF THE EPISCOPAL CHURCH
BOARD OF MISSIONS 1866-1919
EXTRACTS FROM THE ANNUAL
REPORTS OF THE EPISCOPAL CHURCH
NATIONAL COUNCIL 1920-1938
EXTRACTS FROM THE MINUTES OF
THE EPISCOPAL CHURCH NATIONAL
COUNCIL 1911-1965

EXTRACTS FROM THE AUDIT REPORTS
OF THE ACIN OF THE EPISCOPAL
CHURCH 1934-1956

EXTRACTS FROM THE MINUTES OF
THE AMERICAN CHURCH MISSIONARY
SOCIETY OF THE EPISCOPAL CHURCH
1867-1899

RECORDS OF LOANS FROM THE
EPISCOPAL CHURCH BUILDING FUND
1880-1991

ID

1920

1920

1920

1920

1920

1920

1920

1920

1920

1920

1920
1920

1920

1920

1920

1920

1920

1920

1920

1920

1920

1918

EVD

2019

2019

1962

1963

1963

1964

1965

1966
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NO.

D-510

D-511

D-512

D-RS-32

DESCRIPTION

RECORDS OF THE UNITED THANK
OFFERING 1971-2012
MISCELLANEOUS RECORDS
REFLECTING AID TO THE DIOCESE
AND PARISHES

BOOK OF COMMON PRAYER 1979

CONSECRATION DOCUMENTS

DEPOSITION TRANSCRIPT

ID

1920

1920

1920

2115

2080

1919

EVD

1967

1968

1969
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(Defendant's Exhibits 143-512 premarked for
identification.)

THE COURT: All right. So how was our document-do
yesterday? That bad? Come on, Mark.

MR. PHILLIPS: Mine was great. We got along fine.
We've got one or two to talk to you about, but that's it.

MS. KOSTEL: So I've circulated the last three lists.
I've not heard back about any authenticity objections.

THE COURT: Yay.

MS. KOSTEL: We have different groups of relevance
objections, and then with a couple of parishes there are some
other objections that are very specific to them that are not
relevance. 1I'd like to try to work that out with them during
the course of today.

THE COURT: Okay.

MS. KOSTEL: And I still have not done a final list for
each of them based on all of our conversations, and I won't
do a list until we go over the general relevance objections.
But at some point today, hopefully not right now, Your Honor
will hear argument on the general relevance objections.

THE COURT: Sounds good. Maybe we'll stop around 4:00
and do that.

MS. KOSTEL: Okay. All right. Are you ready to call
your next witness?

MR. TISDALE: I believe they have a witness they would
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1921

like to call, Your Honor.

THE COURT: Wonderful, Mr. Tisdale.

MR. TISDALE: Good morning.

THE COURT: Good morning.

MR. BEERS: Thank you, Your Honor.

THE COURT: Yes.

MR. BEERS: We're going to call Mark Duffy to the stand.

THE COURT: Okay.

MARK DUFFY,

being first duly sworn, testified as follows:

THE COURT: If you will state your full name for the
record please and spell your last name.

THE WITNESS: My name is Mark Duffy, D-U-F-F-Y.

THE COURT: Thank you so much. Your witness.

DIRECT EXAMINATION BY MR. BEERS:

0. Mr. Duffy, where do you live?

A. I live in Austin, Texas.

Q. What do you do for a living?

A. I'm the canonical archivist and director of archives for

the Episcopal Church.

Q. Tell us what the archives of the Episcopal Church is --
or are?
A. The archives is the central repository for the records

of the national church and for national church bodies and for

those entities that report to and interact with the
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national -- what's thought of as the general convention, and
Domestic and Foreign Missionary Society of the Protestant
Episcopal Church in the United States.

Q. And what entities, generally, report to the archives --
or report to the church whose documents end up in the
archives?

A. Right. All the bodies, and agencies, boards, committees
of general convention report to the church; the dioceses
report to the church; the -- and several of the official

bodies that operate sort of on the periphery of the general

convention.
0. When were the archives first established?
A, The archives were first established in 1835. I believe

the first Protestant denomination to establish an archives
was when they created the office of conservator of the
general convention's records.

Q. And where are the archives?

A. The archives are right now located in two locations, two
cities, at least, Austin where we have a number of
facilities, and in New York City where our records management
program operates the more current -- oversees the current
materials, current records.

Q. And how do you get materials, archival materials from
the operation of the church in its -- either in its

headquarters or one of its satellite offices?
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A. Well, there are a couple of different ways in which that
happens. The materials that are maintained by the corporate
offices come to us with records retention schedules. We run
the records management program, as I say, and so things are
designated as coming to the archives for perhaps a temporary
period of time or for permanently, for permanent retention.
In other cases, where we aren't located physically with
the offices, that is with some of these committees and
commissions or with the dioceses, we have to -- some of them
routinely send us materials, and sometimes we have to go
seeking them out and reminding folks to forward things to the
archives.
Q. How frequently, say, does the presiding bishop's office

turn over documents for the archives?

A. Regularly. I would say several times a year.

Q. And how long have you been the archivist?

A. I've been the archivist since June of 1992, so 22 years.
Q. And do you have any other duties for the church that are

related in any way to the archives or to documents?
A. Well, I have -- yes, I suppose we have one large duty in
support of the general convention, which is our main concern
in terms of the documentation.

We edit the constitution and canons for the church, and
we provide editorial assistance for the other major

publications that come out of the general convention office.
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Q. Do you have any role in the publication of the journals
of the general convention?

A. Yes, a significant amount of help is given to that
office. 1Indeed, we partially oversee the staff that edits
that volume.

0. All right. I think that's all the background I need.
I'd like to turn your attention to Exhibit 143.

Ms. Kostel?

MS. KOSTEL: Yes.

MR. RUNYAN: Your Honor, could we have a copy of that or
be told what it is?

MS. KOSTEL: It's on your list.

MR. RUNYAN: What is it?

MS. KOSTEL: 1823 constitution and canons.

MS. GOLDING: When you say "list," what list are you
referring to?

MS. KOSTEL: The exhibit list that we gave you with the
hard drive.

MR. BEERS: Your Honor, we have these on hard drive.
These are -- I don't mean to testify, but these are documents
that we are -- that are voluminous, and we are going to have
hard copies in the courtroom tomorrow.

THE COURT: Okay.

MS. GOLDING: Can you identify -- what, again, is

exhibit -- the list we have, Your Honor, doesn't have exhibit
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numbers.

MS. KOSTEL: No, it's the -- I'm sorry, I wasn't clear.
It's the hard drive exhibit list. Andrew has it.

MR. BEERS: We'll give you a chance to look at it before
we ask any questions.

MS. KOSTEL: No. 143, Andrew, on that list.

Q. Mr. Duffy, do you see 1437

A. Yes.
Q. Have you ever seen that document before?
A. Yes.

THE COURT: Hold on one second. Plaintiffs are still
putting their hands on it.

MR. BEERS: Okay.

THE COURT: We'll just have a moment.

MS. GOLDING: Thank you, Your Honor.

THE COURT: Everybody got it? All right. I know you
don't have hard copies, but have you got -- have you had time
to pop it up on the computer?

MR. PLATTE: Yes, Your Honor.

THE COURT: Okay. Thank you, Mr. Platte. All right.

Got 1it.

Q. What is that document, Mr. Duffy?

A. That is the canons of the general convention, 1823.
Q. And what is the publication?

A. This publication is in those years the church, general
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convention, requested publication regularly of the canons of
the church for distribution to the body. And it was
published in a couple of different ways. It was published as
a separate pamphlet but it was also distributed alongside --
with the journal of the general convention.

So I'm not sure exactly which excerpt this is but...
Q. And how far back do you have copies of the constitution

and canons of the Episcopal Church?

A. Well, back to the first -- we have a complete set back
to 1789.

Q. All right. ©Now I'd like to ask you to turn to

Exhibit 1 --

MS. KOSTEL: David.
MR. BEERS: Excuse me.
(Attorneys confer.)
MR. BEERS: We offer this one in evidence, Your Honor.
THE COURT: Any objection?
MR. RUNYAN: None.
THE COURT: Very well.
(Defendant's Exhibit 143 admitted into evidence.)
0. Would you turn to Exhibit 203.
MR. RUNYAN: What is that?
MR. BEERS: That is the 2009. Got it, Andrew?
MR. PLATTE: My list from the hard drive stops in 1961.

MS. KOSTEL: No, no, they're not in order, sadly.
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MR. PLATTE: Oh, there it is.
MS. KOSTEL: Yeah, there.

MR. PLATTE: I see it.

MS. KOSTEL: Not '03, '09.

MR. PLATTE: I found it. Thank you.

Q. Have you seen that document before, Mr. Duffy?

A. Yes, sir.

Q. What is 1it?

A. This is the constitution and canons for the Episcopal

Church from the general convention, 2009.
Q. And was that attached to the journal or printed as a
separate pamphlet?
A. This is printed as a separate document, although it is
considered actually part of the journal proceedings of the
general convention.
Q. Now, do we have on the hard drive and can we produce
tomorrow hard copies of all of Exhibits 143 to 203; namely,
the constitution and canons from 1823 to 20097?
A. I believe so, I could.

MR. BEERS: Okay. We move those into evidence, Your

Honor.

MR. RUNYAN: Your Honor, we have a problem with 2009 for

sure. That constitution and canons was expressly disavowed

by the constitution and the canons of the Diocese of South

Carolina at its convention in 2010, so we have a problem with
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its admissibility because of relevance.

Don't have any problem with authenticity at all on any
of this.

MR. BEERS: Well, they --

MR. RUNYAN: I guess there's a lack of foundation that
2009 canons are applicable to the issues in this case through
this witness.

MR. BEERS: But that has nothing to do with
admissibility, Your Honor, that's argument.

THE COURT: Overruled. That's for the Court to make a
determination. I think that goes to the heart of the issue
before the Court, and I think that it's been authenticated.
The question is, with regards to relevancy, 1is there a fact
which is in issue that this document would make more probable
or less probable. I think the answer is it probably does.
And I think that clearly this goes to the heart of one of
these issues, minimally.

MR. BEERS: Thank you, Your Honor.

THE COURT: Yes, sir.

(Defendant's Exhibit 203 admitted into evidence.)

Q. Now, Mr. Duffy, would you turn to Exhibit No. 425.

MS. KOSTEL: I have a better copy. May I approach the
witness, Your Honor?

THE COURT: Yes, of course.

Q. Do you have 4257
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A. Yes, sir.
MR. BEERS: Do you have it?
MS. KOSTEL: No, it's not electronic.
THE COURT: You can pop it on the ELMO.

MS. KOSTEL: I can pop it on the ELMO.

Q. Have you seen that document before, Mr. Duffy?
A. Yes, sir.

0. Tell us what it is.

A. This is the copy of the journal of the general

convention 1789, which we have a couple of wonderful copies
of, which contains the first constitution and canons of the
Episcopal Church.

MR. BEERS: We offer that in evidence, Your Honor.

MR. RUNYAN: No objection.

THE COURT: No objection. Very well.

(Defendant's Exhibit 425 admitted into evidence.)

THE COURT: Let me see the front of it again. That's a
document I'd like to hold.

MR. BEERS: Your Honor, we have hard copies for some but
not all, and the ones for which we do not, we'll have them by
tomorrow.

THE COURT: Sure.

MR. BEERS: So I'd like to turn to Exhibit 504 --

THE COURT: May I note for the record and inquire that

this says "Journal of a convention”" which is, obviously, the
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cover sheet and then it has a list of members of the
convention, which is the next page. And then the following
page begins in the middle of a sentence at page 57, so talk
to me about this document because I don't know if there's an
objection, but it doesn't appear to be a complete one.

MS. KOSTEL: I can help, Your Honor. At the bottom of
page 57 -- the first two pages are just to describe what the
document is. At the bottom it says that the canons were
adopted and they are as follows. The very, very last line.
That's why it's there, just to show the adoption.

And so when Your Honor turns to the next page, then the
canons are set out on page 58.

THE COURT: Well, a couple of things, just -- and I
understand there's not an objection to the admissibility of
it, but I might have an objection, so let me put down what it
is. First of all, this witness testified that this was the
first canon and constitution of the Episcopal Church. Now,
in the prior document that I reviewed it said, "Protestant
Episcopal Church for the United States, also known as the
Episcopal Church." That came from my memory.

MR. BEERS: I can explain that, Your Honor.

THE COURT: Hold on. Let me finish.

MR. BEERS: Okay. Sorry.

THE COURT: All right. This document says, "Journal of

a convention of the Protestant Episcopal Church in the states
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of New York, New Jersey, Pennsylvania, Delaware, Maryland,
Virginia, and South Carolina." So this is something
different. This is not the first canon and constitution of a
national Episcopal Church. It just is what it is.

MS. KOSTEL: Your Honor's correct, that's the name of
the journal, but if you look on page 58 -- and probably the
front matter made things more confusing.

THE COURT: Yes.

MS. KOSTEL: But if Your Honor turns to page 58, 1t says
"Canons for the Government of the Protestant Episcopal Church
in the United States of America.”" So that's really what
we're entering in into evidence, and perhaps it would be
easier to get rid of the first three pages.

And then on page 61, Your Honor will see a general
constitution of the Protestant Episcopal Church in the United
States of America. It's really just the organic governing
documents that we're entering in, and we don't need the first
few pages.

MR. RUNYAN: Your Honor, I mean, the exhibit's in
evidence. I would object to removing pages from it.

MS. KOSTEL: That's fine.

MR. RUNYAN: We will introduce the entire document at
some appropriate time.

THE COURT: Okay.

MR. RUNYAN: They have picked this out and have
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testified to what it is and --

THE COURT: Okay. In other words, just hush and hold
on. I got it.

MR. BEERS: Your Honor, the record should make clear
that it was Mr. Runyan that said that, not me.

MR. RUNYAN: I understood this to be testimony by the
witness that this is the first constitution and canons of the
Episcopal Church. 1It's not the first journal.

MS. KOSTEL: Correct.

THE COURT: That's what he said.

MS. KOSTEL: Yes.

MR. RUNYAN: Okay.

THE COURT: Okay. And it's dated 1789.

MS. KOSTEL: Correct.

Q. Is that right, Mr. Duffy?
A. Yes, sir.

THE COURT: All right.

Q. Let's turn to 504, and would you just tell us what that
document is.

A. Well, this appears to be the cover page to something
called the, "Annual Reports of the Board of Missions, 1866 to
1919."

Q. Mr. Duffy, did we ask you to search the archives for
documents that would reflect financial assistance by the

national church or one of its affiliates to parishes and
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clergy in the Diocese of South Carolina?

A. Yes.
Q. And how did you go about doing that?
A. We looked at the entire collection. We identified,

through our catalogs, which bodies in the church would be
grant-making or money-distributing entities, and we isolated
those in a map of the collection, so to speak, and started
with each entity and went through, from the beginning to the
end, you know, from the start of the organization to when the
organization ceased, page by page and identified, wherever we
could, reference to funds leaving that entity and going to

some person or organization or the diocese or church in South

Carolina.

Q. And under what circumstances would a document such as
504 arrive at the -- get to the archives?

A. Well, in this case --

MS. GOLDING: Your Honor, I'm going to have to make an
objection. 504 appears to be an accumulation of reports, so
it's not an existing document in and of itself that went to
the archives. It was something put together by the witness.

MR. BEERS: Fair enough. Fair enough, Ms. Golding.

0. How did the diocese, do you believe, receive the
information that is now put together in 504, that is, the raw
data?

MS. GOLDING: Your Honor, I'm going to object. This
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witness can't testify how the diocese received information.

MR. BEERS: ©No, no, how the archives received it. How
the archives received the information that is contained in
504.

THE WITNESS: These records of the Board of Missions
were essentially the corporate -- official corporate records
of the Domestic and Foreign Missionary Society, the central
governing body of the -- or executive of the Episcopal
Church. And they form the core of the archives, essentially,
along with the journals of general convention. The Board of
Missions was the -- today's executive council.

Q. And what does Exhibit 504 contain? What does it
include?

A. It includes minutes, report, you know, sort of
manuscript and written report -- printed reports,
correspondence, accounts, account books, letter books,
receipts, a variety of those kinds of business records.
0. All right. Fine. Thank you.

MR. BEERS: We offer in evidence 504, Your Honor.

MR. RUNYAN: Object to this document on the grounds that
the document was created by an entity that is not a party to
this lawsuit. The Domestic and Foreign Missionary Society is
a New York incorporated entity, and they're not a party to
this lawsuit. Lack of foundation.

THE COURT: Well --
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MR. BEERS: May I make a representation to the Court
that might be helpful?

THE COURT: Sure.

MR. BEERS: The Domestic and Foreign Missionary Society
of the Protestant Episcopal Church in the United States of
America is a corporate body that manages property, financial
affairs for the church, and has since the 1830s.

THE COURT: All right.

MR. BEERS: 1It's the check-writing arm of the church.

THE COURT: And is this witness a custodian of those
records for that entity?

MR. BEERS: Yes, indeed.

Q. Excuse me. Mr. Duffy?
A. Yes.

THE WITNESS: Sorry, Your Honor.

THE COURT: Okay. And this is a summary. Summaries are
certainly admissible, so long as the underlying documents are
made a part of the record; in other words, you have to have
the underlying documents and then you can have a summary. So
this says extracts from the annual reports of the national
council, 1920, whatever the other date was. And so where are
those documents?

MS. KOSTEL: They're attached. They're following.
That's just a cover page, so let me -- these were produced in

discovery.
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THE COURT: Okay. In other words, the extracts are
fine, but the underlying supportive full documents must be
attached to the summary and --

MS. KOSTEL: I'm confused, Your Honor, because we are --
for example, with the journals of the diocese, we're being --
we were going to offer the full diocesan journals in, but we
are now —-- as a result of a variety of things, we're now
going to be putting in excerpts from the diocesan journals
instead of the full journals. And these are excerpts from
reports of other church bodies. They're not the whole -- I
mean, the whole report that we're talking about, massive,
massive amounts of pages. I'm not -- and these are excerpts
from those reports in the same way that the diocesan journal
excerpts, I'm not —--

THE COURT: I'm with you. I got that. So there are a
couple things going on. There are really three things going
on. Number one, we have something called the business
records exception act, and so I'm sort of curious about that.
And I'm curious about that for my own edification. And while
I understand he's a custodian of records, there's some other
information that I'm curious about with regards to that.

Secondly, secondly, this is a summary, and I have to
hear from the plaintiffs that the plaintiffs do not object to
the excerpts coming in without the underlying source

documents.
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And thirdly, it's been represented to the Court that
this body for which these documents are being shown to the
Court, which is now known as the executive council, is the
check-writing arm, as I understand, of the National Episcopal
Church, national church.

MR. BEERS: That's not quite right, Your Honor.

THE COURT: Well, that's what I was just told, so those
are —-- I've got a number of incoming fire that I'm trying to
handle with these documents so...

Mr. Runyan?

MR. RUNYAN: Yes, Your Honor.

THE COURT: Talk to me about the pieces of this that you
have no problem with and then I'm not going to worry about
it.

MR. RUNYAN: Okay. Well, that's hard to do. I think
the pieces of this that, to go to the flip side, that I have
problems with are that it is a summary of information that is
not here and it must be made available. It must also be
independently admissible, and that's not been determined yet.
So it doesn't meet my understanding of the rule for a
summary.

I guess the fundamental problem, in addition to that, is
this reference to these are bodies of the church. The
Episcopal Church is the defendant here. The Domestic and

Foreign Missionary Society is not. And there is no -- that I
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see, no foundation that says that that entity is controlled
by the Episcopal Church or owned by the Episcopal Church; and
there's, likewise, no foundation that all of these other
entities that we've talked about are "the church" have a
connection to this defendant, and I think that's the
foundational concern that I have in addition to the summary
problem.

MR. BEERS: Could I be heard on that?

THE COURT: Oh, absolutely.

MR. BEERS: Well, the source of data for the summary is
attached; is that right, Ms. Kostel?

THE COURT: No.

MS. KOSTEL: The excerpts are attached.

MR. BEERS: That is the -- what is attached forms the
basis of the summary. We understand that they're excerpts,
but the whole document is not in. The whole document deals
with other things. But the material from which the summary
was made 1s attached.

MS. KOSTEL: It is a summary. It's a collection that is
a summary.

MR. BEERS: All right. ©Now, this document was published
by the national council. That's --

THE COURT: I don't know what that means, the collection
is a summary. Tell me what that means, the collection is a

summary.
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MR. BEERS: Okay.

THE COURT: I don't know what that means, the collection
is a summary.

MS. KOSTEL: 1In other words, these are extracts. We
haven't created an independent page that summarizes, that's
all I'm trying to be clear with, Your Honor. There's not an
independent page where we, you know, summarized it. This
collection is -- are pages that are extracts from larger
journals.

THE COURT: Got it.

MR. BEERS: Secondly, I'm going to ask Mr. Duffy a
couple questions that might be helpful.

THE COURT: Yes.

Q. What was the -- what is or was the national council?

A. The national council was the successor body to the Board
of Missions organized in 1919 to bring together all the
disparate arms and legs of the mission body of the Episcopal

Church, national church. That's the national council.

Q. And is the national council still in existence?
A. It was renamed in 1964 as the executive council, yes.
Q. And what is the role of the executive council?
A. Executive council acts between general conventions to

carry out the work of general convention.
Q. And once again, what is the Domestic and Foreign

Missionary Society?
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A. Domestic and Foreign Missionary Society is a
corporation, New York, governed by the canons of the
Episcopal Church that are set out by general convention.

MR. BEERS: The national council and the Board of
Missions and the and executive council and the Domestic and
Foreign Missionary Society are not independent bodies. The
Domestic and Foreign Missionary Society has a corporate form,
but it is not separate from the church. And the national
council and the Board of Missions and the executive council
are not separate entities. They are entities within the
church that act when the general convention's not in session.
It would be like any other nonprofit which had a division or
an office of grant-making.

THE COURT: Let me ask you this question, Mr. Beers: Can
this witness explain to me in terms of a knowledge of
corporate structure the relationship between these entities?
What he's just told me is that it was an attempt to bring
together arms and legs. That's not a legal term that helps
me, arms and -- to bring together arms and legs. I don't
know what that means. I do understand what it means to be a
wholly-owned subsidiary. I do know what it means to be an
entity that owns the stock in. That, I understand. I don't
know what it means to intend to bring together arms and legs.
That doesn't help me. See what I'm saying?

Q. First of all, do you know what the corporate -- do you
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know what the legal entity of the Episcopal Church is?

A, Yes.

Q. What is 1it?

A. Domestic and Foreign Missionary Society.
Q. No. What is the forum --

MR. BRYAN: Your Honor, he's interrupting his own
witness.

MR. BEERS: I didn't mean to interrupt. I apologize.

Q. Please finish your answer.
MS. KOSTEL: Just a second. Can we have a pause,
please?

THE COURT: Sure. Pausing.

(Brief pause.)

MR. BEERS: Ms. Kostel, why don't we let Mr. Duffy
finish that answer because he was interrupted.

MS. KOSTEL: Okay.

THE WITNESS: Could you ask the question again, please?

MR. BEERS: Let's start again when Ms. Kostel's ready.

THE COURT: Let me ask it. Do you understand the
corporate makeup of all of the entities associated
corporately with the national church?

THE WITNESS: No, Your Honor.

THE COURT: Okay. Take it from there.

MR. BEERS: I'm sorry, I didn't hear the answer.

THE WITNESS: No.
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THE COURT: No.

Q. Let's take this one at a time. What did you mean by --
give me an example of an arm and a leg. Give the Court an
example of an arm and a leg.

A. Well, some of the documents that are in this set of
extracts are arms and legs; for example, the American Church
Building Fund is a body that is officially recognized and
reports to general convention and established through general
convention, but which, like many boards and committees and
commissions, is made up of volunteers who go about the
mission and work of the church and who report and who are
Episcopalians and --

THE COURT: That are what now?

THE WITNESS: Episcopalians. And understand their role
as being part of that larger body.

Knowing something about American church history, I mean,
this was not -- this is not unusual, particularly for
Protestant denominations, and there was a period, then, in
the -- for many of them, in the early 20th Century, late
19th.

MR. RUNYAN: Your Honor, Your Honor, I don't believe
he's qualified him as a historian. I would object to this
discussion about history.

THE COURT: Well, he's an archivist, so he probably

could be.
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MR. RUNYAN: He could be.

THE COURT: But that's not where we are at this moment.

MR. BEERS: Let me try again.

THE COURT: Yes, go for it.

Q. Mr. Duffy, the so-called arms and legs that contributed
to the data that has been compiled in Exhibit 504, were they
all parts of the Episcopal Church?

A. Yes.

THE COURT: Mr. Beers, that doesn't help me.

MR. BEERS: Okay.

THE COURT: The question -- that's too general; in other
words, I'm trying to assess the relationship, the corporate
relationship between the national church and these other
entities.

My sense 1s that at some point in time, whatever these
entities or however they existed, maybe as an unincorporated
association, that they incorporated and somebody owns the
stock. It very well may be that the national Episcopal
Church owns the stock. That's what I'm looking for. That's
helpful to me. That's the information that I'm looking for.

MR. BEERS: Okay. First of all, the Episcopal Church
does not have stock. These entities don't have stock. The
Episcopal Church is an unincorporated association.

THE COURT: The national Episcopal Church --

MR. BEERS: Yes.
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THE COURT: -- is an unincorporated --

MR. BEERS: Yes. And it has a corporate subsidiary
called the Domestic and Foreign Missionary Society. And the
boards of -- now I'm representing to the Court things that
are, I think, gquite undisputed.

THE COURT: Okay.

MR. BEERS: Under our canons, the canons of the church
created the Domestic and Foreign Missionary Society. Its
board of directors is the board of directors of the executive
council. Executive council's like the board of directors.
It's not a separate entity. The board of directors of the --
executive council, the board of directors, 1is the same board
of directors as the Domestic and Foreign Missionary Society.
The Domestic and Foreign Missionary Society is a
check-writing body; it always has been.

THE COURT: And it is a corporate entity?

MR. BEERS: It is a corporate entity.

THE COURT: And it is what sort of corporate entity?

MR. BEERS: Nonprofit.

THE COURT: It is a nonprofit corporate entity?

MR. BEERS: Correct.

THE COURT: And who makes up the board of directors?

MR. BEERS: The same people who are by definition, that
is by canon, the members of the executive council of the

Episcopal Church, which acts as the board of directors of the
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Episcopal Church. In Mr. Duffy's words, he said, "who acts
for the general convention when the general convention is not
in session.”

THE COURT: And you're telling me that the national, the
Protestant Episcopal Church of the United States of America,
is an unincorporated association.

MR. BEERS: Correct, like many denominations and labor
unions and all kinds of things.

THE COURT: How about in South Carolina? Is it
incorporated in the state of South Carolina?

MR. BEERS: 1Is what incorporated, the national church?

THE COURT: The Protestant Episcopal Church of the
United States of America; is it incorporated in the state of
South Carolina?

MR. BEERS: We're getting back to one of our favorite
subjects. Did you mean the national church?

THE COURT: Yes.

MR. BEERS: It is not incorporated anywhere. It's an
unincorporated association, period.

THE COURT: Are you sure?

MR. BEERS: Yes.

THE COURT: Are you positive?

MR. BEERS: Yes, ma'am.

THE COURT: Because there is, in South Carolina, a

corporation whose name is -- Ian.
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(Brief pause.)

THE COURT: 1I'll get that to you later because I
pondered that.

MR. BEERS: Well, you know --

THE COURT: But to your knowledge, there is -- the
national church is not incorporated in South Carolina?

MR. BEERS: Anywhere.

THE COURT: Got it. Okay.

MR. BEERS: Now, there are two explanations to that.

THE COURT: Now let me go back where I was.

Okay. So we have the executive council who acts as the
board of trustees, board of directors, for the unincorporated
national church?

MR. BEERS: Yes.

THE COURT: It also —-- "it" being the executive council
as it's now known, it's been known as other names like the
national council --

MR. BEERS: ©National council, Board of Missions. And
Board of Missions.

THE COURT: Yes. And now those individuals also act as
the board of directors for the corporation, which is the --
something, which is the check-writing arm, if you will, the
financial management arm of the unincorporated association,
and that entity's name is? Tell me again.

MR. BEERS: The domestic -- let me start again. The
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church is called the Protestant Episcopal Church of the
United States of America, and this i1s the Domestic and
Foreign Missionary Society of the Protestant Episcopal Church
in the United States of America.

THE COURT: Okay. And that is a corporation?

MR. BEERS: That is a corporation.

THE COURT: And its board of directors are the same
people as the executive council -- used to be known as the
national council, now executive council -- which act as the
board of trustees and directors for the unincorporated
association.

MR. BEERS: Correct, by canon, and also the officers are
the same.

THE COURT: Okay, okay. I'm with you. I feel so
enlightened. But that's only one arm. We've got other arms
and legs.

MR. BEERS: Well, let me ask Mr. Duffy some questions.
Q. Mr. Duffy --

THE COURT: Go ahead. I'm multi-tasking.

MR. BEERS: I don't have 504 in front of me.

MS. KOSTEL: I'll get it.

MR. BEERS: Let me take a look.

THE COURT: Just for your informational purposes, for no
other reason --

MR. BEERS: Yes, and as counsel to the presiding bishop,
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I'd really like the information, Your Honor.

THE COURT: Yeah, absolutely.

—-— there is an entity called the Protestant Episcopal
Church in the United States of America, Inc.

MR. BEERS: Yes.

THE COURT: It is a corporation. It is in good
standing. It is registered as a foreign corporation with the
Secretary of State of South Carolina. It's in good standing,
which is nice to know, and it is a nonprofit organization and
it is incorporated in the state of Wisconsin, ta-da.

MR. BEERS: Well --

THE COURT: I don't understand that. You don't need to
do anything with it.

MR. BEERS: Well, I can tell you why it's there.

THE COURT: Okay.

MR. BEERS: Several years ago, about 1996, the bishop --
a bishop in Wisconsin decided that he would try to trademark
the name of the church and create corporations in different
states, and he did. The movement died. It's long passed.
That corporation is —-- there were several.

THE COURT: Not in South Carolina.

MR. BEERS: But it's not -- all I can tell you is that
it has nothing to do with the national church.

THE COURT: I'm with you, but just for your

informational purposes, in South Carolina it exists and it's
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in good standing. It's alive and well here. Just for
your -—-—

MR. BEERS: I can represent to the Court that it has not
functioned for many years. But in any event, that's fine.
0. Now, who would —--

THE COURT: I thought that was you all, but it's not.

MR. BEERS: It is not. It is not.

THE COURT: I got it. I understand.

MR. BEERS: It is not. And, actually, it was known at
PECUSA, Inc., but it's gone -- I mean, it's not gone in South
Carolina evidently, but --

THE COURT: No.

MR. BEERS: Now may I return to Mr. Duffy?

THE COURT: At least as of this morning.

Q. In 504, Exhibit 504, which entity is making the
grants -- allegedly making the grants?
A. The Board of Missions.

MR. BEERS: Your Honor, I move that into evidence once
more.

MS. GOLDING: One basic reason I have for admission is
that the attorney says "grants"; the witness said "funds" --

MR. BEERS: Sorry.

MS. GOLDING: -- and there's -- you know, the word
"grants" obviously means something very different from loans

and things of that nature.
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MR. BEERS: I apologize.

MS. GOLDING: And I believe that characterization's
improper.

MR. BEERS: I didn't mean it. I'm just trying to get at
the core issue which is who is the entity that was doing
whatever the exhibit says. And it was the Board of Missions.
They may be grants, they may be loans, that's for the
document. It speaks for itself on that. I was just trying
to —-

THE COURT: I understand. I'm with you. With that
correction --

MS. GOLDING: I still have an objection because it is a
separate legal entity than the defendant the national church.

MR. BEERS: That is absolutely contrary to what we've

established, Your Honor. The Board of Missions is not an

entity. It's a committee. 1It's a division of the church.
It's just like the executive council. The executive
council's not -- it's like a board of directors. It would be

like saying the board of directors is a distinct legal entity
from the corporation, which is nonsense.

THE COURT: So...

MS. GOLDING: I understood him to testify it is a
corporation.

THE COURT: Thanks for saying that because I thought I

was going to sound stupid if I said that because that's what
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I thought too. I'm glad you said it instead of me.

You just said the committee; is it a corporation or a
committee?

MR. BEERS: No, no, no. The Domestic and Foreign
Missionary Society is a corporation. The Board of Missions,
like its predecessor, like the national council, like the
executive council, is just a -- it's like a board of
directors. It's not a separate entity. We're just talking
about the Board of Missions now, Your Honor. Whoever is
doing what 504 says that it's doing was the Board of
Missions. We're not dealing with the Domestic and Foreign
Missionary Society.

MR. RUNYAN: Your Honor, could he please elicit
questions from the witness about the corporate structure that
makes this relevant to this case as opposed to trying to
testify for the Court?

MR. BEERS: I have and I can do it again. I believe
that Mr. Duffy has testified what the Board of Missions was.

MR. RUNYAN: Objection; leading.

MR. BEERS: I'm talking to the Court.

MR. RUNYAN: Excuse me, I thought you were asking him a
question.

MR. BEERS: Listen more carefully.

MR. RUNYAN: Yes, I will.

MR. BEERS: I believe he testified that whoever was
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acting in Exhibit 504 was the Board of Missions. And I
believe he testified that that was the predecessor to the
national council, which is the predecessor to the executive
council, which is like the board of directors. It is not a
separate entity. And when we get to an exhibit where the
person acting, making the decisions is the Domestic and
Foreign Missionary Society, we can take that up, but that's
not implicated in this document.

THE COURT: Okay. Ask him again.
Q. What entity is making either loans or grants or some
financial transaction in 5047?
A. The entity making the financial distribution of funds
here is the Board of Missions, the Board of Missions of the

Domestic and Foreign Missionary Society.

Q. And the Board of Missions is the predecessor to?
A. The national council.

0. Which is the predecessor to?

A. The executive council.

(Brief pause.)
MR. BEERS: Ask one more question, Your Honor?

0. So who made the decision to make the financial

distributions? I don't care what the vehicle was for paying,

I just want to know who made the decision.
A. In this case the board.

Q. Thank you.
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THE COURT: Okay. Here's what I'm going to do: I'm
going to —-- Jjust on the issue of the entity, just on the
issue of the entity, much like you do when you're talking
about an expert witness, I'm going to allow cross—-examination
just as to this, Jjust as to the entity, because of the
questions that have arisen, and I think it's appropriate, and
I think I have the discretion to do that.

I do not want you to go into the merits, whoever's going
to do this. I just want you to deal with the entity itself
with regards to this exhibit. Who's going for it?

CROSS-EXAMINATION BY MR. RUNYAN:

Q. Good morning, Mr. Duffy.

A. Good morning.

Q. Can you hear me okay?

A. Yes, sir.

Q. Okay. I understood your last question to be that the

Board of Missions authorized the funds to be sent to wherever
they were sent that are contained in this exhibit.

A. Yes, sir.

Q. So if the funds that are contained in this exhibit are
from the -- some other entity such as the children's relief
fund -- I'm making this up -- it would be something that the
Board of Missions authorized?

A. I don't understand that, I'm sorry.

Q. The proceedings of the Board of Missions would be
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somewhat of a -- perhaps a journal of an annual meeting
maybe?

A. Perhaps, right.

Q. All right. And the Board of Missions, your testimony is

it is a part of the Domestic and Foreign Missionary Society?

A. It was the board of directors for the Domestic and
Foreign -- right.
Q. Okay. So as a board of directors of the DFMS, they are

discussing in here, and according to your testimony,
approving the transmission of funds to other entities?

A. Entities, right.

Q. And do you know anything about the corporate structure

of the Episcopal Church?

A. I know something about it, vyes.
Q. Have you ever seen any evidence that the Episcopal
Church -- I gather that the Episcopal Church has no stock

ownership interest in the DFMS; is that right?
A. Correct.
0. All right. When did the Board of Missions become the

executive council?

A. The Board of Missions became the national council in
19109.

Q. And then the national council became --

A. The executive council in 1964 as a result of the 1964

general convention.
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Q. And was the overlapping director situation the same in
whenever this one is as it is today, 1880-something?

A. Can you ask me that again?

Q. Yes. I'm having a hard time seeing this. Looks like
it's 1868 maybe.

Has it always been the case that the board of directors,
the Board of Missions, people who are on it, have also been
part of the governing body of the Episcopal Church?

A. Yes, sir.
Q. All right. And that governing body has always been the

executive council?

A. It is today the executive council.

Q. When did it become the executive council?

A. In 1964.

0. All right. So before that, before 1964, what -- and I'm
talking about at the 1800s -- what was the other board on the

Episcopal Church, of the Episcopal Church, that this entity
was overlapped with, the Board of Missions?
A. I think I'm understanding your question. In the
19th Century, there were a couple of boards that were enabled
by general convention; there was the Domestic and Foreign
Missionary Society of the Protestant Episcopal Church in the
United States; and there was --

THE COURT: Say that again for me.

THE WITNESS: The Domestic and Foreign Missionary
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Societies of the Protestant Episcopal Church in the United
States of America.

Another body that was authorized by general convention
in the 19th Century was known as the American Church
Missionary Society. These boards eventually came together --
and I'm sorry I don't know exactly that date -- but they were
merged under the oversight of the general convention for the
benefit of bringing together and unifying the mission of the
church. But they came together -- it was a merger. They
came together under the title of Domestic and Foreign
Missionary Society of the Protestant Episcopal Church.

THE COURT: That was the surviving entity?

THE WITNESS: That was the surviving entity.

Q. In 1868, we're looking at a document here that says the

Board of Missions. And that is the Board of Missions of what

entity?
A. The Domestic and Foreign Mission -- the DFMS, if I can.
Q. All right. 1In 1868, what was the comparable entity that

this board overlapped with with the Episcopal Church?

A. Well, there was no comparable. I mean, this was the
entity that carried out and executed the business of the DFMS
on behalf of and at the request of the general convention.

Q. So there was no -- there was no executive council?

A. No, at that point it was the executive council; small E,

small C, right.
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MR. RUNYAN: Okay.

MS. GOLDING: Just a few questions.
CROSS-EXAMINATION BY MS. GOLDING:
Q. With respect to DFMS, when was that incorporated?
A. It was twice incorporated. And, I'm sorry, I don't want
to be held accountable for those exact dates. I believe the
first time was earlier around 1832, but -- and then later in,
reincorporated in 18, roughly, 76. I may be right, I may be
wrong on those dates, I'm sorry.
Q. And the functions of DFMS, from its first incorporation

in 1832 to the present, substantially have not changed, have

they?

A. Actually, that's not exactly true but --

Q. How is it not true?

A. When the unity of the organization occurred in 1919, it

brought together the sum parts of the mission of the church

that were not part of the DFMS's original --

0. So in 19 --
A. -- plan.
0. -— 90 [sic] the corporation DFMS expanded its

responsibilities or activities; would that be correct?

A. In 1919, vyes.
Q. Okay. And what state now is DFMS incorporated in?
A. I understand in the state of New York.

Q. Do you know if DFMS has registered as a foreign
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corporat
A. At
Q. Whi
A. Tex
Q. Oka
activiti
A. Yes
MS.
MR.
THE
THE
THE
MR.
give to
MS.
MR.
Court.
MR.
MR.
MS.
MR.
MS.
MR.
MR.

hand you

ion in any other states?
least one that I know of.
ch one?
as.
y. And that's because DFMS transacts business or its
es in the state of Texas?
, ma'am.
GOLDING: Okay. No further gquestions, Your Honor.
BEERS: May I offer something further, Your Honor?
COURT: Yes. That was very helpful.
WITNESS: Thank you.
COURT: Yes, go ahead.
BEERS: How -- what's the most convenient way to
the Court a copy of the 2009 canons?
KOSTEL: Give everybody a book.

BEERS: Counsel, I'm going to ask him to show the

RUNYAN: You're moving it into evidence.

BEERS: 1It's in evidence.

KOSTEL: Yes, it's in evidence. All of them are.
RUNYAN: I'm sorry I didn't hear, is it in?
KOSTEL: She let them all in.

RUNYAN: All right. Just give her a copy.

BEERS: Your Honor, for the record, I'm going to

a copy of —-- let me find out what the exhibit number
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is, Your Honor. I believe it's 203.
MS. KOSTEL: I have one for Your Honor and one for the
witness.

THE COURT: Great.

MR. BEERS: And I'd like to direct the Court's attention

to page 29, canon 3, which is titled Of the Domestic and
Foreign Missionary Society.

THE COURT: Hold on one second.

(Brief pause.)

THE COURT: Okay.

MR. BEERS: And if you'll look at Article 1 and then
look at Article 2, which, as the Court sees, executive
council as constituted by canon shall be its board of
directors and shall adopt bylaws for its government not
inconsistent with the constitution and canons.

And then if you drop down to -- if you'll take my

representation -- excuse me -- if you'll take my

representation, Article 3 has to do with the officers and the

relationship between the officers of the two entities.

And then Article 4, this constitution of the society may

be altered or amended at any time by the general convention

of the church.

It's an entity of the church. 1It's under the complete

control of the church.

MS. GOLDING: Your Honor, I'm going to object to that
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characterization. That's not proper and the document speaks
for itself.

MR. BEERS: All right.

THE COURT: Sustained.

Okay. Now we're back to the document.

MR. BEERS: And, once again, we move in 504.

THE COURT: Let me ask one question of counsel. These
are extracts from the annual reports of the Board of Missions
1866 to 1919. 1In terms of discovery, have the entire annual
reports of the Board of Missions been provided to counsel
from 1866 to 19197

MR. RUNYAN: No, Your Honor.

MS. KOSTEL: They certainly were available in the
archives but not --

MR. RUNYAN: Well, what was produced to us on the first
day of trial was this.

MS. KOSTEL: No, not the first day of trial, I'm sorry.
This was produced -- this is Bates stamped -- this was
produced months ago.

MR. RUNYAN: Excuse me, December.

THE COURT: Okay.

MS. KOSTEL: December, thank you.

THE COURT: Not the extracts -- I mean, the extracts
were.

MR. RUNYAN: The extracts.



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MS.

THE

MR.

THE

MR.

THE

national

MR.

THE

MR.

1961

KOSTEL: Yes.

COURT: Okay. Of the annual reports.

RUNYAN: That's correct, Your Honor.

COURT: Okay.

BEERS: And they could have asked for more.

COURT: Okay. And these are in the journals of the
convention?

RUNYAN: No, they're not.

COURT: They're not?

RUNYAN: ©No, they're not a part of the journal of

the defendant.

MR.

journals contain

BEERS:

convention.

THE

MR.

THE

MS.

COURT:

BEERS:

COURT:

KOSTEL:

No, the journals -- the journals -- the

what happens at the triennial general

Yes, I just thought I heard that.
Yes, plus --
Where are they?

They're separate documents that each one of

these boards creates.

THE

MS.

THE

MS.

THE

THE

COURT:

KOSTEL:

COURT:

KOSTEL:

COURT:

WITNESS:

Okay.
Like minutes or, you know --
Okay, okay. And where are they?
In the archives.
Hi.

Hi.
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THE COURT: So you have the whole hoopla?

THE WITNESS: Yes, Your Honor.

MS. KOSTEL: And to be clear, Your Honor, when this
production, which was produced in December, I think the
bottom of every page of the extract says that it came from
the archives.

THE COURT: Sure.

MS. KOSTEL: And we made the archives available to
plaintiffs with a variety of things that they could come in
and look at.

THE COURT: I'm not suggesting that they're not happy.
They haven't told me they're not happy. All right. Very
well.

All right. Admitted. Go for it.

(Defendant's Exhibit 504 admitted into evidence.)

MR. BEERS: Thank you, Your Honor.

THE COURT: Yes.

CONTINUED DIRECT EXAMINATION BY MR. BEERS:

Q. Now turn to Exhibit 505. And, Mr. Duffy, if you would
tell me what that is.

A. Okay. Looking at the title page to extracts produced by
the archives from the minutes and reports of the national
council.

MR. BEERS: We move its admission, Your Honor.

THE COURT: Any objection? I know about the national
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council, it predates the executive council.

MS. GOLDING: No foundation, Your Honor.

THE COURT: I got some foundation. Overruled. 1It's in.
All right. Go on. 1I've got it.

(Defendant's Exhibit 505 admitted into evidence.)
0. 506, Mr. Duffy?
A. Yes, this is the cover page to documents produced by the
archives from the minutes and proceedings of the national
council.

MR. BEERS: We'd move that, Your Honor.

THE COURT: And we're fixing to change names. Yes, it's
admitted, over the objection of the plaintiffs.

(Defendant's Exhibit 506 admitted into evidence.)
Q. 507, tell us what that is, Mr. Duffy.
A. Okay. So this is one of these entities created by the
general convention and for the specific purpose of addressing
the education of African-Americans in the 20th -- this was a
20th Century creation and it was reported to the general
convention and was operated with and alongside the Domestic
and Foreign -- the DFMS. And these are excerpts from audit
reports of that organization that are in the archives.
Q. That organization was created by the general convention
and it reported to the general convention?

MS. GOLDING: Your Honor, I think the witness needs to

testify, not Mr. Beers.
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THE COURT: And you're --

MR. BEERS: Ms. Golding, Ms. Golding, I was summarizing
his testimony. He had already testified to that.

THE COURT: Sustained.
Q. Correct?

THE COURT: That was sustained. That was leading.
Already testified to it.

MR. BEERS: Well, I move its admission, Your Honor.

THE COURT: Any objection?

MS. GOLDING: Same objection as to Exhibit 504, Your
Honor. This is a different entity than the defendant.

THE COURT: Overruled. It's in.

(Defendant's Exhibit 507 admitted into evidence.)
0. Exhibit 508, Mr. Duffy, what's that?
A. These are extracts from the archives of the American
Church Missionary Society, which in the 19th Century was a

missionary arm of the general convention.

Q. Created by whom?

A. Created by the general convention.

Q. To whom did it report?

A. It reported to the general convention.

MR. BEERS: Move it in, Your Honor.
THE COURT: Just to see if I've connected the dots
properly. This is the entity that you just discussed that in

the 19th Century this entity was joined with the -- and I was
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so cool because I had an acronym for a moment, but F -- help
me.

THE WITNESS: The DFMS.

THE COURT: That one.

THE WITNESS: Yes.

THE COURT: This was the one that you talked about that
they were joined together?

THE WITNESS: Yes, Your Honor.

THE COURT: I gather because the need to keep them
separate was not perceived any longer in the 19th Century?

THE WITNESS: Correct.

THE COURT: I got it. Over the objection of plaintiffs,
in.

(Defendant's Exhibit 508 admitted into evidence.)

MR. BEERS: Thank you.

THE COURT: Yes. Proceed.
Q. Mr. Duffy, how about 509?
A. Okay. This is -- these are extracts from records that
the archives holds of the Episcopal Church building fund,
which is an organization of the church founded by the general
convention, reports to the general convention, with an
explicit, very focused mission to make funds available, loans
in this case, available to parishes and dioceses to support
building churches and church-related buildings.

MR. BEERS: We move its admission, Your Honor.
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MS. GOLDING: No objection, Your Honor.

THE COURT: Very well.

(Defendant's Exhibit 509 admitted into evidence.)
Q. And 5107
A. These are excerpts from the records of the United Thank
Offering, which is a wholly-owned organization of the
Domestic and Foreign Missionary Society that makes grants and
distributes funds to missionary activities across the church

body, operated by the women of the church.

Q. I'm sorry, but again --

A. Operated specifically by the women of the church.

Q. And how does it get its funds?

A. It receives its funds from dioceses and parishes who

gather these funds during an annual campaign. The funds are
brought together at general convention and offered up at the
main service.

MR. BEERS: I move its admission, Your Honor.

THE COURT: Oh, you move the admission?

MR. BEERS: Yes, excuse me.

THE COURT: Oh, I thought you said something about its
mission.

For clarification purposes, is this going to be both
sides? Because I would presume it's going to be what went to
the diocese. Am I also going to see what came from the

diocese or am I just going —-- in other words, in my head,
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I've got -- based on what you just said, I've got money that
came from the diocese. Am I going to have both sides of that
or am I just going to have what went to the diocese? See
what I'm saying?

THE WITNESS: Mm-hmm, we were asked to document funds
leaving the church, the national church, if I could use that.

THE COURT: So this is not going to be what came from
the diocese, just what went to the diocese.

THE WITNESS: That's correct, Your Honor.

THE COURT: Okay. For what it's worth, I'll admit it.

(Defendant's Exhibit 510 admitted into evidence.)

MR. BEERS: Thank you, Your Honor.

Q. Exhibit 5117

A. These are documents, I believe, that are entitled
miscellaneous, if I'm not -- so I would have to look at
individual documents --

THE COURT: Kind of tough for you.

THE WITNESS: Yes.

-- that are from smaller organizations, so there weren't
complete runs of funds going out every year, so we pulled
these -- I guess these have been pulled together as just
miscellaneous. So they're all documents, however, that exist
in the archives and represent smaller pieces of that thing
called the Episcopal Church.

Q. Could you give me some examples?
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A. Sure. The domestic committee of the home department of
the Domestic and Foreign Missionary Society, the Episcopal

Church Foundation, the Presiding Bishop's Fund for World

Relief.
Q. Are these all reports to the general convention?
A. Absolutely.

MR. BEERS: We move this in, Your Honor.

THE COURT: And the same question: These are just the
monies that came to the diocese; you're not offering -- these
documents are not going to tell me the amounts of money that
came to the diocese? Because if it's the bishop's relief
fund, obviously, they're from the diocese and he might have
had, I don't know, an oyster roast or something, raised
money, sent it back.

THE WITNESS: Right, so again, we were asked to simply
document the money coming out of these entities and not
coming in.

THE COURT: I got it.

It's admitted, for what it's worth, over objection.

(Defendant's Exhibit 511 admitted into evidence.)

MR. BEERS: Ms. Kostel --

THE COURT: I just presume it's the same objection. Am
I making a bad assumption?

MS. GOLDING: No, Your Honor.

THE COURT: Because you know what they say about
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assumptions?
MS. GOLDING: Yes.

MR. BEERS: Ms. Kostel, can we have Exhibit 51272

Q. What is this document, 5127
A. This is the cover page of the Book of Common Prayer,
which is the -- here it is, the authorized standard book of

worship for the Episcopal Church, the authorized and only
valid, by virtue of the general convention -- can only be
changed by the general convention.

MR. BEERS: We'll put in a hard copy tomorrow, Your
Honor. We probably have one in the room if you'd like to
look at a hardcopy.

THE COURT: Okay. And you just want to put it into
evidence?

MR. BEERS: Yes.

THE COURT: Okay. It's in.

(Defendant's Exhibit 512 admitted into evidence.)

0. Now, 431 --

THE COURT: It is what it is; in other words, it's in.

MR. BEERS: Yes, ma'am.
MS. GOLDING: The only thing with respect to

Exhibit 512, what year version was that?

MR. BEERS: Let me ask him some questions about that and

clarify that.

MS. GOLDING: Thank you, Your Honor.
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Q. First of all, what was the publication year of that
book, that version of the Book of Common Prayer? What does
it say?
A. The publication year, I did not notice the publication
year, but it is known as the 1979 edition of the Book of
Common Prayer.
Q. And what happened in 19797
A. 1979, the second reading of a constitutional amendment
was passed by the general convention authorizing this exact
copy to be the book of worship for all Episcopal Churches.
Q. Would you turn to the preface of the prayer book.

MS. GOLDING: Which page are you referring to?

MS. KOSTEL: Page 9.

MS. GOLDING: Do you have a hardcopy?

MR. TISDALE: I have one at home.
Q. I just have one question. Would you turn to the end of
the preface. What is the date of the preface?

A. 1789, October 1789.

Q. Do you know whether or not the Book of Common Prayer has

ever had any other preface?
A. I don't believe so.
Q. Thank you. All right. Now turn to 431.
(Brief pause.)
MR. BEERS: Your Honor, there's some people in the

courtroom who would like me to ask you for a break.



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MARK DUFFY - DIRECT EXAMINATION BY MR. BEERS 1971

THE COURT: That sounds brilliant. We'll take 15
minutes.

MR. BEERS: We need to hold it to that, Your Honor,
because Mr. Duffy's got a plane reservation this afternoon.
Thank you.

(Recess held.)

THE COURT: All right. Yes, sir.

MR. BEERS: Ms. Kostel, could we see Exhibit 4312
Q. Mr. Duffy, would you turn to 431.

MS. KOSTEL: May I approach, Your Honor?

THE COURT: Yes.

MS. KOSTEL: Thank you.

Q. Mr. Duffy, I want to call your attention to page 99.
Now let me back up before we get to page 99.

Tell us what this document is?

A. This is the -- commonly called the "Blue Book" and

officially entitled The Reports of the Committees,

Commissions, Boards, and Agencies of the General Convention.

Q. Did you mean an excerpt from the blue book?

A. I meant an excerpt.

Q. Yes, okay. Go ahead.

A. And it is -- forms part of the journal of convention.

It used to be published but the journal got so large that
they began to publish the reports as a separate book and

that's -- so this is an excerpt from the report of the
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standing commission on constitution and canons.
Q. Let's go back to what the blue book is.

Do I understand that before things got so voluminous --
make sure I understand your testimony -- that reports of
bodies that reported to the general convention had their

reports in the back or the front or somewhere in the annual

journal?

A. Yes, sir.

Q. But it got too big?

A. Right.

Q. And when does this come out?

A. When does the blue book...

Q. When does this document become public?

A. I believe it's -- it's at least nine or ten months

before general convention.

Q. And its purpose?

A. Its purpose is to inform the deputies and bishops who
attend general convention of the work that has been done by
its official bodies in the three years between and to receive

from them legislation or resolutions pertaining to that, to

the work of those -- the study work of those commissions and
bodies.

Q. And is this a report of a commission that we have?

A. Yes, sir.

0. And what commission is that?
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A. This is the report of the standing commission on
constitution and canons.
Q. All right. ©Now if you'll turn to page 99. And do you

see on the left-hand margin on line 25 the words "Canon 14"?

A. Yes, sir.

Q. And what's going on there?

A. Well, the -- any attempt to change the constitution or
the canons is governed by rules that are in the -- rules of

the convention, that they have to be set out in a certain
manner; new text has to be italicized, deleted text has to be
overstruck, and it has to be distributed to everybody in that
format. And so that's what's going on here. We have what

appears to be a new Canon 14, is the way I read this, and all

of that italicized text under it is the new canon -- is new
text.
Q. And where does the comment that you see, where does that

come from?
A. That comes from the standing commission itself.
They've, obviously, printed their revisions, and then
sometimes those comments are after the whole thing. But
because this was so long, I remember this canon, they were
sticking some of their comments right into the body of the --
in these square blocks.

MR. BEERS: Thank you. I'd move that into admission,

Your Honor.



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MARK DUFFY - DIRECT EXAMINATION BY MR. BEERS 1974

THE COURT: What is the "that," though.

MR. BEERS: Oh, the -- I move the document in. I move
the document in.

MR. RUNYAN: Two objections, Your Honor. One is
relevance, which I think has been covered before on the issue
of hierarchy.

The second is, this is an incomplete version of
Canon 14. I would object to it as an incomplete document.

MR. BEERS: Well, let me ask Mr. Duffy another question.
0. Was Canon 14 adopted?

A. Yes, sir.

MR. BEERS: Well, then, Canon 14 is in evidence, Your
Honor.

THE COURT: Is in what?

MR. BEERS: 1Is in evidence.

MR. RUNYAN: But this document is incomplete. The
witness has testified to Canon 14. Canon 14 is not all here,
that's my issue. I object.

THE COURT: And for the sake of completeness, I'm just
asking it be -- before it is admitted, that it be made
complete. I understand the issue of the relevancy and I
overrule it on that basis, but it must be in its entirety.
And, quite frankly, the reason for that, if I am looking at
this and it becomes important to my determination, I will

never remember that this isn't all of Canon 14.
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I'm not saying you've got to do it right at this minute,
but at some point before the end of the proceedings if you
all can just make that the complete Canon 14, that would be
most appreciated.

MR. RUNYAN: It'd just be marked for identification at
this point?

THE COURT: Yes, and that will be a reminder. And mark
it for identification as conditionally admitted. And the
only condition that needs to be satisfied is that whatever
the rest of it is, it just be added.

And, again, that's as much as for my edification as for
anything else so that I'm really looking out for me. Because
as I am reviewing these documents, I need to be sure I'm
looking at the whole thing, so that would be helpful to me.
And I don't care when you do it, I really don't. We're going
to conditionally admit it. It is admitted when you're able
to make it the whole 14.

Q. I'd like to turn to 434 -- Exhibit 434.

Mr. Duffy, do you have 434 before you?

MS. KOSTEL: Just a second.

MR. BEERS: ©No, I guess you don't. Can I hand this up,
Your Honor.

THE COURT: The hardcopy of it?

MR. BEERS: Yes.

THE COURT: Yes. Thank you.
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Q. Mr. Duffy, tell us what this document is.

A. This is the --

Q. Excuse me, just a second. I think counsel needs
time.

THE COURT: I handed mine to Mr. Duffy. 1It's so
easier to read. And it's not in evidence, so I don't
yet, just for your informational purposes.

And so when you're ready to tell him what it is,
tell him what it is.

MR. RUNYAN: I apologize, Mr. Duffy.

Lack of foundation. Would you lay a foundation,

MR. BEERS: Well, I haven't started yet.

1976

more

much

have it

you can

please?

MR. RUNYAN: Well, he was just going to talk about it.

MR. BEERS: Oh, no, no, no, no.
MR. RUNYAN: I have a foundation -- a foundation
objection.

MR. BEERS: No, no, no. I wasn't going to --

Q. First of all, would you just tell us what you understand

the document is?

A. Right. This was a letter, a memorandum, that was sent

to all diocesan administrators and treasurers and

chancellors.

Q. Stop there. Where did you get this document?

A. This document is in the archives of the Episcopal
Church.
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And in what category would this be?

Records of the treasurer, the finance department.
Is that standard?

Yes, sir.

And just without getting into any substance, just could

you tell me what the subject matter of this document is?

A.

The file is entitled tax exemption.

MR. BEERS: All right. ©Now we move it in, Your Honor.
MR. RUNYAN: No objection.

THE COURT: Very well.

(Defendant's Exhibit 434 admitted into evidence.)

MR. BEERS: How about 4357

Your Honor, if I may, I'm going to hand you a stack and

we'll go through them one by one.

that.

A.

THE COURT: Would you like to know what the stack is?
MR. RUNYAN: It would be lovely.

MR. BEERS: Take a look at them. 435, Your Honor.
Mr. Duffy, what's this document?

MR. RUNYAN: I have a foundation objection.

MR. BEERS: We'll find out.

MR. RUNYAN: Okay.

What does it appear on its face to be? Let's start with

It is a letter from the assistant treasurer of the

Diocese of South Carolina.
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Q. And where did you get this document?
A. In the same file -- in the file entitled tax exemption

in the records of the treasurer of the finance department of

the DFMS.

Q. A type of document you routinely receive?

A. Routinely.

Q. And do you know what the subject of this document is?

A. Yes, it has to do with the group exemption for the -- of
the -- the Episcopal Church's group exemption and its

application to the Diocese of South Carolina.
Q. Thank you.
MR. BEERS: We offer this, Your Honor.
MR. RUNYAN: No objection.
THE COURT: Very well.
(Defendant's Exhibit 435 admitted into evidence.)
0. Now, 436 --
MS. KOSTEL: 435.
MR. BEERS: That was 435.
THE COURT: Yes, it was, yes.
MS. KOSTEL: Oh, I'm sorry.
Q. 436, Mr. Duffy, what does this appear to be?
A. Okay. This is part of the same file and it is a letter
that came from you to the treasurer, Steven Duggan, and would
be in that same file that we received from the treasurer's

office routinely and it's under the title of tax exemption.
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MR. BEERS: We offer that.

MS. GOLDING: Your Honor, this document, obviously,
is -- contains conclusions of law and unsupported facts and
goes to central issues in this lawsuit. I do not believe
it's proper to be presented.

MR. RUNYAN: In addition to the fact that it is hearsay
written by Mr. Beers to the IRS, not a party to this case
that I know of.

MR. BEERS: Your Honor, this is a document that, in the
ordinary course of business, was sent to the IRS regarding
our group exemption.

MS. KOSTEL: I'm sorry, Your Honor, would you like a
hard copy?

THE COURT: ©No, I can read it very easily. I was just
going to read the rest of it.

And that's the conclusion, there aren't any attachments
to this letter. Is that the end?

MS. KOSTEL: Yes, Your Honor.

THE COURT: All right. Now, of course, with regards to
admissibility, number one, it's been authenticated. And
number two, relevance is with regards to a matter which is of
consequence to the litigation, does this letter make a fact
which is of consequence more probable or less probable; in
other words, does it move the peanut ahead or back? I think

it does. I think it's admissible and in over the objection.
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(Defendant's Exhibit 436 admitted into evidence.)

MR. BEERS: Thank you, Your Honor.
Q. Now let's turn to 437. What's this, Mr. Duffy?
A. This is a letter from the IRS to the Episcopal Church
but found in the records of the treasurer and the finance
department and held in -- a couple of copies, actually, to
make sure we can always find it. It is the exemption number,
which is pretty important.

MR. BEERS: We offer that in evidence, Your Honor.

MR. RUNYAN: Same objection as to that, Your Honor.

THE COURT: Not as to authenticity but as to relevance,
right?

MR. RUNYAN: And hearsay.

THE COURT: Well, it's hearsay. What about the hearsay
objection?

MR. BEERS: Well, Your Honor, this is part of a suite of
documents.

THE COURT: We don't have an exemption for that.

MR. BEERS: Okay. The memo goes out inviting the
dioceses to come under the group exemption. The Diocese of
South Carolina says yes. The church makes an application to
the IRS, and this is the official response.

THE COURT: Right.

MR. BEERS: 1It's a -- I mean, you can take judicial

notice of it. 1It's an action of the federal government.
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THE COURT: I understand.

MR. RUNYAN: I think, Your Honor, the third paragraph
contains some conclusions that the absence of the declarant
makes it impossible to understand what the intent was of
those conclusions, and that's the whole problem; inability to
cross—-examine the person who used some of the words in the
third paragraph, so it's hearsay.

MR. BEERS: Well --

(Brief pause.)

THE COURT: Let me say this, this document is hearsay
and I cannot find an exception that I think is applicable.
But for your purposes, as I understand it, I don't remember
exactly who, I would say that there have been multiple
people, though, who have testified with regards to the group
exemption and that the diocese was also a party to that.

I am concerned with regards to the fact that this is
hearsay and the level of hearsay. It's actually triple
hearsay, and I think it's admissible in terms of the fact
that it's kept and it's typed, that doesn't concern me.

And I thought about whether or not it really matters
whether it could be admitted, not for the truth of the matter
asserted but for some other reason, but clearly it would be
being admitted for the truth of the matter asserted.

The third level of hearsay, obviously, cannot be handled

here today, but I know that the diocese -- I know that they



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MARK DUFFY - DIRECT EXAMINATION BY MR. BEERS 1982

were a part of the group exemption, I know that, so, I mean,
I know that.

MR. BEERS: And I guess we want to close the loop that
it's a response to a particular application, and that
application listed the Diocese of South Carolina as part of
the group.

THE COURT: I know. That's in your letter.

MR. BEERS: Sorry?

THE COURT: That's in your letter.

MR. BEERS: Yes. And the only point that we were
offering this for is that we have a group exemption --

THE COURT: Yes.

MR. BEERS: -- which covers the Diocese of South
Carolina.

THE COURT: It's already been testified to by somebody.

MR. BEERS: But let me tell you, Your Honor, in the
30(b) (6) depositions, witness after witness after witness
denied that they knew anything about this. But if you're
satisfied that there is evidence in the record that the South
Carolina -- people in South Carolina elected to be part of
the group exemption, that's fine.

THE COURT: And this letter doesn't add anything to
that. It doesn't detract anything, but it doesn't add
anything to it. And your letter is very general. Your

letter just says South Carolina.
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MR. BEERS: All right. Let's move to 442.

THE COURT: Right. I'm so sorry. You've got to read
that. Can you read that?

I just don't think Mr. Duffy can read that.

MR. BEERS: I don't think that's the right one,
Ms. Kostel.
0. Here you go. Here it is. Mr. Duffy, where does this
file -- where does this document come from?
A. So this document also comes from the records of the
treasurer and the finance department and they're found -- and
it is found in the same file on tax exemptions, which is an

accumulating file of correspondence with our dioceses and the

IRS.

Q. And what does this document on its face purport to be?
A. This is a reply, I believe, from Nancy Armstrong, the
assistant treasurer, updating -- as required, updating the

treasurer's office on the status of the diocese and the
parishes and congregations currently active and their
addresses and all that directory information.

THE COURT: Is it copied to -- to there you go. Okay.
Got 1it.

MR. BEERS: We move that in, Your Honor.

MR. RUNYAN: No objection.

THE COURT: Okay. Very well.

(Defendant's Exhibit 442 admitted into evidence.)
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Q. Now, Mr. Duffy, would you turn to 446.

MR. RUNYAN: Is there a question?

MR. BEERS: There's no question.

MR. RUNYAN: Okay, thank you.

MR. BEERS: Do you want me to ask one?

MR. RUNYAN: You would have to sooner or later.

THE COURT: Do you have this document?

MS. GOLDING: We have a document that says the Diocese
of Maryland, Your Honor.

MR. RUNYAN: And we only have a few pages. We don't
have the whole -- -

THE COURT: How can you tell it even says that?

MS. GOLDING: From their list.

MR. RUNYAN: It's from their list, that's the only way.

MR. BEERS: ©No, it's not the only way. The word
Maryland's right there at the top of the page next to the
date 1790.

THE COURT: Mine's got a hole in it.

MR. BEERS: Well, why don't we find out what Mr. Duffy
has to say about this document.
Q. Mr. Duffy, tell me, what is this document and where did
you get it?
A. All right. So the archives maintains a comprehensive
collection of the journals of each diocese of the church,

foreign and domestic. This is a -- what I'm looking at is an
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excerpt from the 1790 journal of the Diocese of Maryland held
in the archives in better condition.

THE COURT: Okay. It's authenticated. Tell me what the
relevance is. It's Maryland.

MR. BEERS: This is a collection of expressions by the
Diocese of Maryland regarding their compliance with the
canons of the national church.

These are documents we offer to show that this diocese
understood that it was bound by the canons of the church and
it was reporting on that -- the degree of that compliance, at
very early on 1790 -- starting in 1790 and running up through
1818. Now, Ms. Kostel's --

Oh, yes, there are two things. One is that in this
document, the Diocese of Maryland is entitled the Protestant
Episcopal Church in the Diocese of Maryland. We offer that
because there has been some suggestion in this case that the
diocese claims that the term "Protestant Episcopal Church in
the Diocese of South Carolina" was somehow unique or unusual,
and we're going to show through this exhibit and several
others that it was in common use in several dioceses. That's
number one.

And number two, it is an explanation of the manner in
which they have obeyed the canons and the reasons why.

MR. RUNYAN: Your Honor --

THE COURT: Sustained.
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MR. BEERS: Would you, with respect, ask you --

THE COURT: Let's make this an offer of proof.

MR. BEERS: Sorry?

THE COURT: Let's make this an offer of proof. In other
words, this exhibit will be marked. We can either mark it
for identification purposes or we can mark it as a Court's
exhibit and make it an offer of proof.

MR. BEERS: All right. Let me consult with Ms. Kostel
on that.

(Brief pause.)

MR. BEERS: ©Now, in order to speed up, I would like to
ask Mr. Duffy some questions before --

Yes, Your Honor, we offer that as —-- present that as an
offer of proof.

THE COURT: Thank you.

MR. BEERS: So I guess it's Exhibit 446 for
identification.

THE COURT: Perfect.

Q. Now, Mr. Duffy, would you tell me what 447 is.
A. Well, these I know well. These are the -- well, that is

an excerpt from the journal of the diocese of Massachusetts.

Q. From -- excerpts from various --
A. From 1799.
0. Various -- several journals?

A. Yes, well, I'm looking at the 1799, but the list I have



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MARK DUFFY - DIRECT EXAMINATION BY MR. BEERS 1987

indicates that there are several in this packet, yes.

Q. All right. ©Now I'm going to go on to 448.
A. Okay. So this is from excerpts from material in the
archives from -- these are excerpts of the journals of the

Diocese of New Hampshire, also in the archives.

Q. 448 or 4497

A. Well, the one I'm looking at on the screen is --
THE COURT: It says 4th Convention 1804, it doesn't

have --
THE WITNESS: This is 448, I assume.

Q. All right. And 4497

A. 449, oh, it's New Jersey. Okay. So this is an excerpt

from the journal of the Diocese of New Jersey.

Q. Journals?

A. Journals. There are several in here.

0. 4507

A. These are excerpts from the journals of the Diocese of
New York.

0. 4517

A. These are excerpts from the journals of the Diocese of

Pennsylvania in the archives.

0. 4527

A. These are excerpts from the journals of the Diocese of
Rhode TIsland.

Q. 4547
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THE COURT: Vermont.
THE WITNESS: Thank you, ma'am. These are excerpts from

the journals of the Diocese of Vermont.

Q. 4557

A. These are excerpts from the journals of the Diocese of
Virginia.

Q. 4777

A. These are excerpts from the journals of the Diocese of
Connecticut.

0. And, I believe, 478.

A. And these are excerpts from the journals of the Diocese

of Delaware.

MR. BEERS: TIf the Court please, we offer -- we offer
all of these for the same reasons that we offered the
original ones from the Diocese of Maryland.

THE COURT: Got it.

MR. BEERS: And we would have each marked for
identification and put in the record as a proffer.

THE COURT: Thank you so kindly.

Q. Now, would you please look at 463.
A. Okay. This is a —-- these are excerpts from the journal
of the general convention for the -- for 1964, which is

located in the archives.
MR. BEERS: And we offer this in evidence, Your Honor,

I'll be glad to explain why.
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MR. RUNYAN: Well, I guess our -- I might not have an
objection to this if I could see the whole thing, but since I
can't see the whole thing, it's incomplete. That would be
the objection.

MR. BEERS: Well, we -- first of all, the journals are
in evidence. Are they in evidence?

MS. GOLDING: No.

MR. BEERS: ©No, they're not, but we can supply the whole
volume.

MS. KOSTEL: Again, Jjust to point out, we're putting
in -- at the request of everyone in the room, we're putting
in excerpts from the diocesan journals to save having to put
in the entire journals, so this is an excerpt from the
general convention journal.

THE COURT: I think that Mr. Runyan just wanted to be
able to see the whole document.

MS. KOSTEL: The whole journal, Your Honor?

THE COURT: I don't know. Probably the whole excerpt,
to begin with, the whole excerpt because it was chopped off
and then you moved it up, so I don't know where it is at this
point. It's kind of hard to make a decision when half of
your page is chopped off.

MS. KOSTEL: They are on the hard drive that they've
had.

MR. RUNYAN: "They" what, the whole journal?
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MS. KOSTEL: No, this excerpt is.

MR. RUNYAN: Ah, how about -- well, okay. The same
problem.

THE COURT: Say what?

MR. RUNYAN: She said the excerpt was on the hard drive.
I think it's the same issue, still incomplete.

MR. BEERS: Well, Your Honor, the word "incomplete"
seems to me to be misused here. If you have a book that's
1,000 pages and there's one page in which there is a point
and that page is offered, it's hard to see what's wrong with
that. We're offering just these words.

THE COURT: Well, I understand that, but let me hear
from Mr. Runyan. I'm sure that his concern is with regards
to lack of completeness. Is it because Article 5, Section --
or Article 5 is incomplete? Tell me to what extent, if any,
incompleteness you're concerned with.

MR. RUNYAN: Well, there are two issues. One is that
this -- first of all, I'm not really sure what the point 1is,
so I don't know the relevance. But assuming that it has
relevance, Mr. Beers, it looks like a portion of the page
stops where it shouldn't stop.

Second is, until I know context, I don't know relevance.
But I would say there's a relevance objection as well and
maybe he can clarify that.

MS. KOSTEL: Where does the page stop, Alan, where it's
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not supposed to stop?

MR. RUNYAN: It ends as follows, colon, blank.

MR. BEERS: No, page 271.

MR. RUNYAN: Where's the rest of it?

MS. KOSTEL: But that's not the same subject. See the
hash mark?

MR. RUNYAN: Well, how do I know what the subject is?

MS. KOSTEL: Read it. There's a hash park on page 270.
There's a hash mark on page 271. 1It's beginning and end.
It's obvious.

MR. RUNYAN: Okay. I have a relevance and an
incompleteness objection.

MR. BEERS: Can I address the relevance first, Your
Honor?

THE COURT: Yes.

MR. BEERS: This is an amendment to the constitution to
make it clear that dioceses may not, on their own, change
their boundaries or cede territory back to the church without
the consent of the general convention.

MR. RUNYAN: I -

MR. BEERS: I'm not finished. It is the official
expression by the general convention that the general
convention controls the -- this aspect of the dioceses. The
dioceses may not change their boundaries without the consent

of the general convention.
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MR. RUNYAN: And my objection on that basis is the
document speaks for itself. I don't believe how counsel read
that is what's in there, but that document speaks for itself.
The document's incomplete. Obviously it's an issue of
importance.

MR. BEERS: Well, seems to me he can't have it both
ways. He can't say, well, we object to its relevance, and
then I tell him why we think it's relevant and then he says,
well, you can't do that because the document speaks for
itself. That's a little circulative.

MR. RUNYAN: Mr. Beers' testimony is not in the record.
So to the extent the document is relevant, it speaks for
itself.

THE COURT: I understand.

MR. RUNYAN: And right now is incomplete.

THE COURT: I understand what you're saying. Now let me
ask you this question: Are pages 270 and 271 what are being
offered?

MS. KOSTEL: The text between the hash marks, so there's
a line on 270 where a new subject begins.

THE COURT: All right. So only Constitution Article 5
Section 8 is being offered?

MS. KOSTEL: Well, I think actually above that, Your
Honor, where it says the house of bishops received house of

deputies' message, Jjust because it's saying that this came
P g J
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forward to the house and so that's where the hash mark is and
I think the way the journals work is that sets out the topic,
so there's that hash mark.

THE COURT: So you would begin your offer from "the
house of bishops received"?

MS. KOSTEL: Yes.

THE COURT: And you would conclude it with "communicated
to the house of deputies"?

MS. KOSTEL: Yes.

THE COURT: Let me read it, then, and let me see.

(Brief pause.)

THE COURT: Okay. The objection is sustained. We'll
mark it for -- well, it will remain marked for identification
purposes and be an offer of proof.

MR. BEERS: Thank you, Your Honor. ©No. 464 I'll
represent to the Court is an excerpt of the journal of
general convention for 2009 on the same subject. And I'm
assuming we have the same objection?

THE COURT: I don't know. I don't know. I have to see
it.

MR. BEERS: Same objection?

MR. RUNYAN: Can you give me just a second?

MR. BEERS: Sure.

MR. RUNYAN: Your Honor, two points to make in addition

to that. I'm looking at the exhibit that they introduced
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this morning, the 2009 constitution and canons, that the
proposed exhibit references Article 5, Section 8. There is
no Article 5, Section 8 in this constitution and canons.

THE COURT: Well, and I can't tell -- the reason I was
concerned about the other one is it was watching the sausage
being made. And this one, likewise, it gets referred to the
committee. It's passed by the house of bishops on the first
day, and then it is referred to the committee on amendments
to the constitution. And then I can't -- because this is
report number -- this is -- see, this is Message No. 8, and
then the rest of the page refers to Report No. 6, and it's
communicated as Message No. 8. And it just says that
Message No. 8 was received by the house of bishops and
referred to the committee. And then it goes on to other
matters.

MS. KOSTEL: Let's withdraw it.

THE COURT: Yes, okay.

MR. BEERS: Let's move to 466.

MS. KOSTEL: 465.

MR. BEERS: Whoops, sorry. 465, thank you -- no, that
was 465, Ms. Kostel.

MS. KOSTEL: I don't think so.

(Attorneys confer.)

MR. BEERS: Errors creeping in, Your Honor, sorry.

Q. 465.
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A. I recognize this as an excerpt from the journal of
general convention of 20009.

Q. And comes from your files?

A. Yes, sir.

MR. BEERS: We offer this, 465, Your Honor.

MR. RUNYAN: Objection on the grounds of relevance.

MR. BEERS: Relevance?

THE COURT: Yes.

MR. BEERS: This is a decision by the highest
legislative authority in the Episcopal Church, the general
convention, that dioceses may not leave. This is a
recognition of the reorganized dioceses or continuing
dioceses in each of four dioceses who recognize that they are
the diocese and that they did that before South Carolina.

The diocese in South Carolina took its action. This is a
decision by the highest authority in the church.

THE COURT: You can't testify to that and he didn't
testify to that and it's not evident on its face, so what are
we going to do about that?

MR. BEERS: Well, let's take it on its face. The

general convention -- the general convention recognized the
continuing dioceses in four other dioceses. Leave it at
that.

THE COURT: Go to the top of it.

MR. BEERS: Yes.
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THE COURT: Go to the top of the document.

MR. BEERS: Yes.

THE COURT: It says the bishop in northern Carolina made
a further resolution --

MR. BEERS: Oh, I'm sorry, Your Honor.

THE COURT: -- the motion's defeated, the question was
called.

MR. BEERS: Sorry, Your Honor, you do not have the hash
marks.

THE COURT: I'm sorry?

MR. BEERS: I'm looking at the bottom of the page, final
text of resolution that was adopted.

THE COURT: Okay. This document on its face says what
it says.

MR. BEERS: Yes.

THE COURT: It's got -- it has -- on its face, it has
absolutely nothing to do with South Carolina. Now, having
said that, i1if you want to identify it and have -- we've had
Mr. Duffy testify to the authenticity of it and then hold it
back and leave it marked for identification purposes and then
you have someone else who's able to testify to make it
relevant, maybe that's the appropriate thing to do.

You can't testify to what you just testified to because
none of that is stated in here. So it's authenticated. It's

in, in terms of authentication for identification purposes.
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Perhaps someone else will testify to what it means. Yes?

MR. BEERS: Just one quick response.

THE COURT: Sure.

MR. BEERS: It has a great deal to do with the Diocese
of South Carolina in that -- in that --

THE COURT: I want to stop you there.

MR. BEERS: Okay.

THE COURT: Because it doesn't say that on its face and
you don't -- you have to have someone testify and connect
those dots. And I'm not saying that you cannot do that. I'm
Just saying that it isn't evident on its face. It's just an
attaboy for folks in Fort Worth, Pittsburgh, Quincy, and
San Joaquin. It's a kudo, and that's what it says.

I'm not keeping you from calling or having additional
witnesses who can say this is what this is. You can't do
that because you're not a witness.

MR. BEERS: Fine. Thank you, Your Honor.

THE COURT: Yes. So let's do this, it's authenticated,
it's a piece of it and we'll leave it, at this point, for
identification purposes, and it's been identified, and it's
been authenticated.

MR. BEERS: Thank you, Your Honor. May we now turn to
4667

THE COURT: And the gquestion is: What is it?

THE WITNESS: Okay. I recognize this as what we call
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the certified resolutions that come out of executive council
that are found in the archives in the records of the
secretary of executive council.
Q. And do you recognize the signature?
A. Yes, sir, this is the signature of Gregory Straub, who
was the secretary of general convention and the secretary of
executive council.

THE COURT: Okay. Yes, sir.

MR. RUNYAN: It's identified as a letter in their
exhibit list. I don't see who it's to, for starters.

And secondly, it's obviously hearsay. Mr. Straub is not

here.

And third, I don't see the relevance to this diocese. I
don't see it. I don't see us listed there anywhere.

MR. BEERS: I think, Your Honor -- Your Honor, please --

THE COURT: Yes.

MR. BEERS: =-- it does have a lot to do with this
diocese. First of all, just taking the text as it is with
regarding the four other dioceses, it is a clear expression
by the board of directors of the Episcopal national church as
to what is the policy and the polity of the church, and the
Court can give such weight as it wants to that, but it is an
official expression of the understanding of the church's
polity by its board of directors. That's number one. And

that applies beyond -- that applies to all dioceses.
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And it says on its face, that any amendment to a
diocesan constitution that purports in any way to limit or
lessen an unqualified accession to the constitution and
canons of the Episcopal --

THE COURT: Oh, no, you can't go that fast.

MR. BEERS: I know, I suddenly just woke up.

-- unqualified accession to the constitution and canons

of the Episcopal Church is null and wvoid.

And that 1is not limited to these four dioceses. It
does -- it 1is intended to cover other dioceses. That's
number one -- no, excuse me, number two.

MR. RUNYAN: Well, Your Honor, as to those points, first
of all, there's a conclusion at the bottom that is, at least
in this Court, a legal conclusion, which I don't believe
there's any foundation for this gentleman to offer.

MR. BEERS: He's not offering it. Mr. Straub's not
offering it.

MR. RUNYAN: Well, he is if this goes in.

MR. BEERS: Mr. Straub, as the secretary, is merely
certifying its authenticity.

MR. RUNYAN: Secondly, there is no relevance under the
standard of the United States Supreme Court on hierarchy
which requires that it must be the highest judicatory to
which the matter has been taken. "The matter" is the

departure of this church. And this is not a judicatory, so
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on that basis, it's irrelevant as well.

THE COURT: All right. Here's what I'm going to do with
this document, it's going to be marked for identification
purposes only at this point. It's 2007. It says what it
says. It's hearsay. It's been authenticated in terms of it
is a document that was written and has been authenticated.

The relevance on its face is not apparent, but if it
could be made -- you know, sometimes to admit a document,
there have to be several steps. What I see at this point
does not get this document to have relevance with regards to
this case. Number one, I don't know who this went to; number
two, I don't know that it was ever communicated to the
plaintiffs; number three, I don't know whether or not there
was a —-- 1it's 2007. And the relevance, while it certainly
might exist, it may become relevant. At this point, it isn't
relevant on its face for the reasons I've already mentioned.

MR. BEERS: If I may just respond to a couple aspects of
that.

THE COURT: Sure.

MR. BEERS: 1It's not a letter. 1It's a certified copy of
the resolution adopted by the board of directors.

MS. KOSTEL: I think Mr. Duffy testified to that.

MS. GOLDING: Your Honor, we received -- the list we
received from the defendants identifies this clearly as a

letter.
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MS. KOSTEL: That was a mistake.

MR. BEERS: That was a mistake. We all make them.
What's funny about that?

THE COURT: Hey, stop.

MR. BEERS: Gee whiz.

MR. HOLMES: Your Honor, I'm sorry, would it be 803 (6)
of the hearsay?

THE COURT: I'm going to handle what's going on out here
first. That's to stop. You all address me.

MR. BEERS: Yes, ma'am, I apologize.

THE COURT: Yes, sir. You don't practice law in the
state of South Carolina, but we have -- we have rules that
govern the means and the manner in which counsel speak with
one another, and they will be complied with.

You have to be sure that they are complied with. So
that's the first thing.

MR. HOLMES: Yes, ma'am. Thank you.

THE COURT: The second thing is you address the Court.
You do not address each other.

Thirdly, I've ruled. You need to explain that you don't
argue with the Court in South Carolina, right?

MR. HOLMES: Yes, ma'am.

THE COURT: Thank you kindly. You would like for me to
review a rule. Tell me that rule again, sir.

MR. HOLMES: 803(6), Your Honor.
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THE COURT: Thank you. Let me take a look at it.

MR. HOLMES: Of the rules of evidence, of course.

THE COURT: Okay. I'm with you.

MR. HOLMES: If you'll give me the opportunity, I would
ask -- and I don't know it's important enough to raise, but
maybe the IRS' determination, I think that's 8038, I found a
federal district court case that would support that argument.

THE COURT: Okay. Now tell me which one. Give me a
number.

MR. HOLMES: With the 803 -- Rule 803(6), that being
that this report that's being offered in evidence is a record
of an activity conducted in the regular course of business of
the church, based on the testimony of the witness, the
archivist, and the content's consistent with that.

THE COURT: I agree with that part. That's the
reason -- that's the reason, Mr. Holmes, that I said that
it's an authenticated document.

MR. HOLMES: Yes, ma'am.

THE COURT: It wouldn't be excluded on the basis of

hearsay.
My concern -- and then I went on to say it ought --
because, as you know when you admit a document -- I know

you've done enough, particularly criminal law, that it takes
many steps.

The first step, this step, you're exactly correct, I
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think it's authenticated. I think that Mr. Duffy can
authenticate it. The problem is that on its face, it doesn't
have relevance to these issues, but that doesn't keep someone
else from connecting those dots. The authentication dot,
done.

The problem is that we're talking about June the 25th,
2007. We're talking about other places. And because it
doesn't say "Charleston" on its face, there needs to be a
witness to connect those dots.

So what I'm saying at this point isn't that it is
excluded for all time. I'm just simply saying that at this
point the relevancy has not been established. Doesn't mean
at all that that can't happen. There may be somebody that
can come in and say, oh, well, boy, were we having trouble in
2007. Here's evidence of it. We issued this because we were
getting ready. You better believe this went out to
Charleston and we talked about it at the next convention.

In other words, there's lots of testimony that can come
out that will make this relevant, it just isn't on its face.
It is what it is. It may become relevant, but it isn't yet.

Do you see what I'm saying?

MR. HOLMES: Yes, ma'am.

THE COURT: But you are correct, I agree with you.

MR. HOLMES: Thank you.

THE COURT: And that's why I said, it is marked for
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identification purposes because the hearsay now is handled.

MR. HOLMES: Thank you.

THE COURT: Yes.

MR. BEERS: Thank you, Your Honor.

THE COURT: Thank you.

Q. 467.

MR. RUNYAN: Presuming that the witness will testify
that he got this out of the archives, our objection would be
relevance.

MR. BEERS: Your Honor, in order to speed things along,
may I suggest the following?

THE COURT: Okay.

MR. BEERS: Exhibit 467 --

Q. Mr. Duffy, would you just tell us what that document
appears to be.

A. This is a letter to bishop -- Presiding Bishop Schori
from Bishop Dorsey Henderson indicating the results of the
title 4 review committee decision.

Q. That's fine. And that comes from the -- that's kept in
the archives?

A. Yes, yes, sir.

Q. And 4687

A. This is a notification to a number of groups and
important bodies in the church regarding the deposition of

Bishop Schofield.
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Q. And 4697

A. This, I believe, is the letter informing Presiding
Bishop Schori of the decision of the review board in the

case -- the disciplinary board in the case of Bishop Robert
Duncan.

Q. And 4707

A. And this is the notification to all the important bodies
of recordkeeping, what have you, of the deposition of Bishop
Duncan, all held in the archives.

MR. BEERS: Your Honor, we're offering all of these and
I'm grouping them together to try to move things along.

One has to do with charges against Bishop X, and then
the second one is the result of that -- the outcome of that
charge. And then the next one is the charge against Bishop
Y, and the outcome of that.

And I don't think there probably is going to be problems
with authenticity, but I figured the relevance objections
probably all could be dealt with together, if you have them.

THE COURT: So tell me, what is the relevance?

MR. BEERS: I'm sorry?

THE COURT: Let me ask you this question: It appears to
me that these are bishops somewhere else; yes, is that
correct?

MR. BEERS: Yes.

THE COURT: They're not in Charleston?
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MR. BEERS: Correct.

THE COURT: Okay. So tell me, what is the relevance
with regards to these matters?

MR. BEERS: The general convention by canon allots to
the -- something called the disciplinary board -- well, a
disciplinary board --

THE COURT: Sure.

MR. BEERS: -- and to the house of bishops and to the
presiding bishop the authority to discipline bishops in
certain circumstances.

THE COURT: Right.

MR. BEERS: These documents show that this disciplinary
board, the house of bishops, and the presiding bishops dealt
with a charge about two bishops and, as the highest authority
in the church under the canons, made a decision in that
regard, and that decision was to depose them for violating
the -- violating the rules of the church or repudiating the
rules of the church. And that -- those are decisions by the
highest bodies in the Episcopal Church --

THE COURT: Yes.

MR. BEERS: -- in regard to those two bishops.

THE COURT: Yes.

MR. BEERS: And the charges are that those two bishops
attempted to lead their dioceses out of the Episcopal Church.

THE COURT: Okay.
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MR. BEERS: And these documents talk about that, they
say that, and that's why they were deposed.

THE COURT: Got it.

MR. BEERS: That is a decision by the highest body in
the church that a bishop who tries to lead a diocese out of
the church is going to be deposed because that is contrary to
the rules of the church.

We're trying to establish, obviously, that
Bishop Lawrence tried to -- has tried to lead his diocese out
of the Episcopal Church, and this is a decision by the
highest body in the church that says that that is a violation
of our constitution and canons.

THE COURT: Got it. Okay. And that's the relevance of
these matters?

MR. BEERS: Yes.

THE COURT: Okay. Is there an objection?

MR. RUNYAN: Yes, Your Honor. If there's relevance, it
would be Bishop Lawrence and not the bishops in other
locations.

Secondly, this is, obviously, cumulative because, to the
extent there are any such rules, they're contained in the
constitution and canons which are already in evidence. So he
can use those to say that they say what they say.

These are replete -- the hearsay that's contained in

this is unbelievable. There's hearsay upon hearsay upon
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hearsay, and, again, having to do with other people, not the
Diocese of South Carolina.

I mean, not to mention the lack of foundation on -- from
this witness except that they're in the archives. I mean,
there's just -- there's -- I don't even know where to begin
on these. They're just not relevant. I mean, that's the
simple idea, the idea th