
HTLLMAN YNTES & TISDALE
ATTORNEYS AND trOUNSELORS AT LAW

January rS,2oL4

Via FedEx (tracking no.: 7q-6r4-^q6z8l
The Honorable Jenny Abbott Kitchings
Clerk, South Carolina Court of Appeals
ror5 Sumter Street
Columbia, S.C. zgzor

RE: The Protestant Episcopal Church in the Diocese of South Carolina, et al. v. The Episcopal
Church. et al., Case No. zor3-CP-r8-ooor3

Dear Ms. Kitchings:

Enclosed for filing is one (r) original and one (r) copy of the notice of appeal in the
above-referenced case. Also enclosed are the following:

(r) Proof of service ofthe notice of appeal the respondents;

(z) A copy of the order which is to be challenged on appeal; and

(S) A filing fee of $roo.oo.

Please return one, file-stamped copy to our office. I have enclosed a stamped, self-
addressed envelope for your convenience.

Thank you for your assistance. Ifyou have any questions, please do not hesitate to
contact me at your convenience.

With best wishes, I am

THoMAS S. TISDALE
DrREcr VorcE 443 414-9757
Tsr@H ELLMANYATEs.coM

TST:asb
w/Enclosures

HELLMAN YATES & TISDALE, PA
I45 KING STREET, SUITE I02

CHARLESToN, SoUTH CARoLINA 29401
v 443 266-9099
F 443 266-9 I aA

Very truly yours,

/1/444¿4

Thomas S. Tisdale

r

The Honorable Cheryl L. Graham, Clerk of Court, Dorchester County (via U.S. Mail)
All Counsel of Record (via U.S. Mail)

cc:



THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM DORCHESTER COUNTY
Court of Common Pleas

Diane S. Goodstein, Circuit Court Judge

Case No. 201 3-CP-l 8-0001 3

The Protestant Episcopal
Church In The Diocese Of
South Carolina, et al.,

Respondents,

v

The Episcopal Church, et al. Appellants.

NOTICE OF APPEAL

The Episcopal Church in South Carolina appeals the order of the Honorable Diane S.
Goodstein entered December 31,2013, denying a motion for reconsideration of the Court's order
entered November 18, 2013. Copies of those orders are attached hereto.

January 13,2014 HELLMAN YATES & TISDALE, PA

ltl.t tù.4.44-a,4/1
Thomas S. Tisdale
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Jason S. Smith
js@hellmanyates.com
SC Bar # 80700
145 King Street, Suite 102
Charleston, SC 29401
(843) 266-e0ee
(843) 266-9188 (facsimile)
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THE EPISCOPAL CHURCH IN SOUTH
CAROLINA



All Other Counsel of Record:

AMANDA BAILEY, ESQ.
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DAVID BOOTH BEERS, ESQ.
ATTORNEY FOR DEFENDANT THE EPISCOPAL CHURCH
Goodwin Procter LLP
901 New York Avenue N.V/.
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(202) 346-4000

SAUNDERS M. BRIDGES, JR., ESQ.
ATTORNEY FOR PLAINTIFF ST. JOHN'S EPISCOPAL CHURCH OF FLORENCE, S.C.
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Florence, S.C. 29503
(843) 66e-8787

WILLIAM A BRYAN, ESQ.
ATTORNEY FOR PLAINTIFF CHURCH OF THE RESURRECTION, SURFSIDE
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Post Office Box 14860
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(843) 238-3461
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THOMAS CHRISTIAN DAVIS, ESQ.
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ATTORNEY FOR PLAINTIFF THE CHURCH OF ST. LUKE AND ST., PAUL, RADCLIFFBORO
110 N. Main Street
Summerville, S.C. 29483
(843) 28s-7r00
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STATE OF SOUTT{ CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF DORCHESTER

The Protestant Episcopal Church In The )
Diocese Of South Carolina; The Trustees of )
The Protestant Episcopal Church in South
Carolina, a South Carolina Corporate Body;
et al.,

Plaintifrls,
vs. MOTIONTO COMPEL DAÏED

SEPTEMBER 19,2013The Episcopal Church (a/k/a, The
Protestlnt þiscopt Church in tbe
United States of America); and The
Episcopal Church in South Carolina,

Defendants.

By Motion dated September 19, 20L3, the Defendant TECSC (hereinafter Defendant)

sought productíon of documents from the Plaintiffs, The Protestant Episcopal Church in the

Diocese of South Carolina and the Trustees of The Protestant Episcopal Church in South

Carolina, (collectively hereinafter refercnced as "the Plaintiffs"). The documents requested are

the following:

1L. Produce all correspondence and other communications, includíng
emails, prior to November 17,2OI2, between Bishop Mark J. Lawrence
and C. Alan Runyan referring, relating to, concerning, or discussing the
relaticnship beween ihe Diocese of South Carolina and the Epi-scopal
Church.

The Plaintiffs objected on the basis of attorney-client and work product privileges. A log

identifying the requested ínformation was attached to the objection.

Prior to the motion hearing the Plaintiffs filed with this Court an Affidavit of C. Alan

Runyan. Accordíng to Mr. Runyan's Affidavit, he is a South Carolina lawyer and is legal

)
)
)

FOR
Case

III{E
No.2

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Page 1 of5



counsel for the Plaintiffs. He was first contacted by the Plaintiffs in October 2009 and then

retaiÉEd as counsel in Nt-ovembet 2OA9 "...to render legal counsel and advice with respect to
,'t',.;t'

po":fential litigation with the Defendant, The Episcopal Church." He then states that since
LÈI

-¡..öctober 2009 to the present, he has functioned in his capacity as legal counsel in his

Js communications with his clients, the Plaintiffs, Mr. Runyan then identifies, in his Affidavit, the
,*)

directors/officers of the Plaintiffs with whom he has communicated. Attached to his Affidavit is

a Privilege Log which Mr. Runyan states contains the documents which are protected by the

attorne y-client privilege and/or the wor.k product p rívilege.

The Defendant TECSC's contention is that it is the client and that, as the client, it is

entitled to the attorney-client information that existed before the disafEliation between the

Plaintiffs and the Defe.ndant TEC. Counsel for the Defendant stated in oral arguments that

"...we are entitled to Mr. Runyan's work for we were his clients...". At the hearing it was

represented to the Court that the Defendant came ínto existence ín the later part gf January, 2013

as an unincorporated association. Defendant's counsel sent a letter to this Court dated

September 21, 201.3 which letter specifi.cally stated that the Defendant is a South Carolina

unincorporated associatiou and as such has a right to sue and be sued.

The attorney-client privilege and the attorney-wotk product privilege have long been

recognized in this State- "The privilege is baseti upon a puþllc poligy that the þ-eqt int_e¡gs_t of

society is served by promoting a relationsirip between the attorney anC the clíent whereby utmost

confidence in the continuing secrecy of all confidential disclosures made by the client within the

relationship is maintained. The privilege belongs to the client and, unless waived by him,

survives even his death." The State vs. Doster- 276 S.C. 647,248 S.E.zd 2L8,2I9 (1981). The

attorney-client privilege belongs to the client and not the attorney, and may be waived only by
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the client. Tucker vs. Honda of South Carolina. Mfq.. Inc-. 354 S.C. 574, 582 S.C.2d 405

(2003).

As to corporatiorrs, it is well established that the attorney-client privilege attaches to

corporations as well as to individuals. Commodity Futures- Trading Comm'n vs. Weintraub, et

?,1.,471U.S. 343, 348, 105 S.Ct. 1986 (1985). As the U.S. Supreme Court noted in Çommodities

Futures Trading Commission. suprø, a corporation, as an inanimate entity, must act through its

agents and normally the co¡poration's management is vested with the authority of exercising the

prlvilege in a manner consistent with the fidueiary duÊy to ffet irl the best iûterest on -the

corporation and not of themselves as individuals. Supra at 349. The U.S. Supreme Court went

ofi to state

"...that when control of a corporation passes to new management, the
authority to assert and waive the corporation's attorney-client privilege
passes as well. New managers installed as a result of take over, merger,
loss of confidence by shareholders, or simply normal succession, may
waive the attorney-client privilege with respect to communications made
by former officers and directors. Displaced managers may not assert the
privileges over the wishes of cunent managers.. .". Suprø.

In this action, the Defendant states that it is the client and as the client it has the right to

documents subject to the privileges. However, the Plaintiffs are South Carolina Non-Profit

Corporations and contend that the Defendant does not have standing to seek iß documents

subject to the privileges. In essence, the Defendant contends that even though it is now

disaffiliated from the Plaintiffs, it still has a right, as having been a part of the Plaintiffs, to

review the privileged documents. But the privilege belongs to the non-profit corporations, the

Plaintiffs, and not to the persoris who were formally associated with the Plaíntiffs. In Wilson vs.

Pregton, 378 S.C. 348, 662 S.E.2d 580 (S.C. 2008), the South Carolina Supreme Court held that

an individual council member cannot independently review attorney-client privileged documents
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because the privilege belongs to the Council as a whole, only the Council as a whole is

authorized to release the information. The same is Eue in this action for the former members

associated with the Plaintiffs did not have the privileges, they were only a part, not a whole.

Another argument asserted by the Defendant was that the Defendant was the client since

it was the Plaintiff and therefore it and the Plaintiffs share the privileges. . The Defendant relied

upon the analysis applícable to multi-party representation. I find this not to be applicable, Mr.

Runyan's Affidavit ídentifies his clients and his two clíents are the-Plaintiffs. He does not, in his

Affidavit, state at any time that he represented the Defendant.

It is the oblþation of this Court to first determine the question of privilege and such must

be done without first requiring disclosure of the substance of the communication. State vs.

Doster, suprû at220- The essential elernents given rise to the privilege are the following:

"(l) Where legal advice of any kind is sought (2) from a professional legal
adviser in his capacity as such (3) the communications relating to that
purpoQe (4) mad_e in confidence (5) b.y the client (6) are at his instanee
permanently protected (7) from disclosure by himseii or by the iegal
adviser (8) except the protection may be waived." State vs. Doster, suprc
atzL9-220.

Afær analysis of the above elements along with the information presented to this Court, I

find that the docu¡nentation sought by the Defendant is subject to the attorney-client privilege

and attorney-work product privilege, therefore, the Defendant's Motion is denied-

Tf the Defendant requests an in-camera inspection of the documents identified in the

Plaintiffs' privilege log to confirm that the documents are indeed subject to the privileges, then

the Defendant, with the consent of the Plaintiffs, must contract with a neutral South Carolina

lawyer to act as a Special Referee. The scope of the Special Referee's duties shall be to review

all the documents identified in the Plaintiffs' privilege log for the purpose of determining

whether each document consists of information subject to attoroey-client privílege or attorney-
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work product including attorney's mental impressions and thoughts, as well as communications

from management to the attorney. The Defendant shall bear the costs of the Special Referee

unless the Special Referee discovers that at least ten (707o) percent of the docurnents in the

privileged log may not be subject to any privilege and, in such event, the Special Referee's costs

and charges shall be borne lrfg QOTo) percent by the Defendant and fifty (50Vo) percent by the

Plaintíffs. In the event the Special Referee discovers that some documents may not be subject to

any privilege, then the Special Referee shall present these documents, in a sealed envelope, to

this Court for the Court ûo make a final deter.minatioñ ãS to the productiún of the doe-unieñts.

To commence this process of an independent inspection, the Defendant, within seven (7)

days from the date of this Order, shall contact Plaintiffs' counsel and then within five (5) days

thereafter the attorneys must agree upon a Special Referee. The docunents identified in the

privileged log must be made available to the Special Referee as soon as possible, but in no event

later than ten (10) days following the selection of the Special Referee. The Special Referee shall

then have twenty (20) days to revíew the documents and report to this Court, if necessary, any

documents that may not be subject to any privileges.

IT IS SO ORDERED.

Diane Goodstein
Circuit Court Judge
First Judicíal Circuit
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